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THE CONSTITUTIONAL CONVENTION IN MASSACHUSETTS. 


Tue third Constitutional Convention held in Massachu- 
setts has just closed its session. These conventions have 
met at nearly equal intervals, of about the time allotted 
for a generation of men. The Constitution adopted in 
1780 conformed as near as possible to the model of the 
Provincial Government ; the Convention of 1820 proposed 
but few changes; and even in 1853, after the most 
changeful period of political action and theory, fewer 
changes in the frame of government are recommended 
than might perhaps, under the circumstances, have been 
expected. The singular uniformity in the thirty-one 
State governments in our Union, each State being ab- 
solutely free to adopt any system of government it may 
please, provided it be “republican,” a uniformity ex- 
tending even to the details of numbers and titles, is one 
of the best arguments against the common cry that free 
governments are subject to violent changes and capricious 
varieties. Could thirty-one governments in any part of 
the world have been compelled into such a line of prece- 
dent? Could fifty Constitutional Conventions, with full 
powers, have been held in any other part of the world, 
Within as many years, with so little theoretic experiment- 
ing, so little independent and novel system-making? ‘This 
reflection, so true, should not, however, be canse of boast- 
ing, but of gratitude for the past, and cheerful confidence 
for the future. 
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This Convention began its session on the 21st day of May 
and was dissolved on the Ist day of August, and during 
this period it held uninterrupted sessions of unusual length 
each day; so that it is said by its friends, that no deliber- 
ative assembly in this country ever sat so many hours in so 
many weeks. But the work it has done is of more impor- 
tance to us than the time it has taken in doing it, and this 
we shall proceed to consider in an order convement for the 
reader. 

THE LEGISLATIVE DEPARTMENT. 

The chief changes in this department, are in the basis of 
representation in the Senate and House of Representatives. 
The Senate is still to consist of forty members, but they 
are to be elected by the plurality rule, from single districts, 
for which purpose the State is to be divided into forty 
senatorial districts, “‘ composed of contiguous territory, and 
as nearly equal in population as may be.’’ Under the pres- 
ent Constitution, senators are chosen by counties (each 
county sending from one to six members, according to its 
population,) and elected by general ticket and according to 
the majority rule. The quorum is altered from sixteen to 
twenty-one. 

In the construction of the House of Representatives, the 
two peculiarities of the large numbers and the corporate 
representation, qualified by population, are retained ; but 
some changes are made in the distribution of representa- 
tives. The following extract from the proposed Constitu- 
tion will explain the basis, as well as any abstract we could 


make from it: 

And in order to provide for a representation of the citizens of 
this Commonwealth, founded upon the principle of equality, every 
corporate town, containing less than one thousand inhabitants, may elect 
one representative in the year when the valuation of estates shall be 
settled, and, in addition thereto, one representative five years in every ten 
years. Every town containing one thousand inhabitants and less than 
four thousand, may elect one representative. Every town containing four 
thousand inhabitants and less than eight thousand, may elect two repre- 
sentatives. Every town containing eight thousand inhabitants and less 
than twelve thousand, may elect three representatives. Every city or 
town containing twelve thousand inhabitants, may elect four representa- 
tives. Every city or town containing over twelve thousand inhabitants, 
may elect one additional representative for every fuur thousand inhabitants 
it shal] contain over twelve thousand. Any two towns, each containing 
less than one thousand inhabitants, may, by consent of a majority of the 
legal voters present at a legal meeting, in each of said towns respectively, 
called for that purpose, form themselves into a representative district, to 
continue for the term of not less than two years; and such district shall 
have all the rights, in regard to representation, which belong to a town 
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having one thousand inhabitants. And this apportionment shall be based 
upon the census of the year eighteen hundred and fifty, until a new census 
shall be taken. 

To prevent the increase of disproportionate representa- 
tion from small towns, it is provided that ‘“ No town here- 
after incorporated, containing less than fifteen hundred in- 
habitants, shall be entitled to choose a representative.” It 
is also provided that the cities shall be divided into districts 
for the choice of representatives, no district to send more 
than three representatives. The quorum of the House is 
also altered from sixty to one hundred. 

Under the present Constitution, towns of twelve hundred 
inhabitants elect one representative, and two thousand four 
hundred is the mean increasing ratio, while towns of less 
than twelve hundred inhabitants elect a representative as 
many times within ten years as the number one hundred 
and sixty is contained in the number of the inhabitants 
of the town, with one representative in addition for the 
apportionment year; and the cities choose their entire 
delegation by general ticket. 

There are, also, a few new general provisions respecting 
the Legislative Department. The compensation of mem- 
bers is to be regulated by standing laws, with the proviso 
that no act increasing the compensation shall apply to the 
Legislature that passes it. No compensation is to be allowed 
for attendance of members for a longer time than one 
hundred days at any one session. All elections by the 
General Court, or either branch thereof, must be viva voce ; 
and the General Court is prohibited from decreeing divorces 
or determining any causes touching the validity of the mar- 
riage contract. 

It was strongly urged against the basis of representation 
by the advocates of the district system, that a minority of 
the people, by the principle of corporate representation, 
controlled the lower House, and would control any future 
convention, so that the district system might not be intro- 
duced, even if desired by the people. To meet this argu- 
ment, the following provision is introduced : 


The Legislature which shall be chosen at the general election on 
the Tuesday next after the first Monday in November, in the year one 
thousand eight hundred and fifty-five, shall divide the State into forty 
single districts for the chvice of senators, such districts to be of contiguous 
territory, and as nearly equal as may be in the number of qualified voters 
resident in each: and shall also divide the State in single or double dis- 
tricts, to be of contiguous territory, and as nearly equal as may be in the 
number of qualified voters resident in each, for the choice of not less than 
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two hundred and forty, nor more than three hundred and twenty repre- 
sentatives ; with proper provisions for the districting of the Commonwealth 
as aforesaid, in the year one thousand eight hundred and sixty-six, and 
every tenth year thereafter ; and with all other provisions necessary for 
carrying such system of districts into operation; and shall submit the 
same to the people at the general election to be held in the year one 
thousand eight hundred and fifty-six, for their ratification ; and if the same 
shal] be ratified and adopted by the people, it shall become a part of this 
Constitution in place of the provisions contained in this Constitution for the 


apportionment of senators and representatives. 


THE EXECUTIVE DEPARTMENT. 

The titles, His Excetvency and His Honor, are no longer 
to grace the chief executive magistrate and his lieutenant. 
The further qualification of citizenship of the Common- 
wealth is added to that of seven years’ inhabitancy for 
both these officers; and the succession of the lieutenant- 
governor to the office and title as well as duties of gover- 
nor, in case of resignation, death, or removal, is now made 
certain. 

The Council is to consist of eight members instead of 
nine. The Councillors are to be chosen by the people, 
from single districts, each composed of five contiguous 
territorial districts. By the present Constitution the coun- 
cil is chosen by the Legislature. The principal effect of 
the change will be that the Council will probably be 
composed of persons of opposite political connections. 
There is a prohibition upon any councillor from receiving 
compensation for any office or duty to which he shall be 
appointed during his term of office. The record of the 
Council is also to be subject to public examination. An- 
other reform is that the ancient mode of spelling the name 
of the office, councillor, is restored, distinguishing it from 
that of any other counsellor or adviser. 

The provision in the existing Constitution, authorizing 
the Governor and Council to hear and determine appeals 
from the judges of probate, in the absence of other legis- 
lative provision for such appeals, is not retained. 

The secretary, treasurer, attorney-general, and auditor, 
are hereafter to be elected by the people annually. At 
present, the secretary, treasurer, and auditor, are chosen by 
the legislature annually, and the attorney-general appointed 
by the Governor, but the tenure of the latter office, and 
indeed its existence, was left to the discretion of the 
Legislature. These are now upon a constitutional basis. 

Sheriffs, districts-attorneys, judges and registers of pro- 
bate, registers of deeds, clerks of courts, county treasurers, 
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county commissioners, and commissioners of insolvency, 
are to be elected by the people of their respective counties 
and districts, for terms of three years. Notaries public and 
coroners are still to be appointed by the Governor and 
Council, the former for terms of seven years. 

The transfer of these various offices, chiefly executive in 
their character, from the control of the chief executive to 
an election by the people, rendered necessary some pro- 
vision for a temporary or permanent removal of the officers 
in case of gross misconduct or disability. This is met by 
the following article : — 


The Governor, by and with the consent of the Council, may at any 
time for incapacity, misconduct or mal-administration in their offices, 
remove from office, Clerks of Courts, Commissioners of Insolvency, 
Judges and Registers of Probate, District Attorneys, Registers of Deeds, 
County Treasurers, County Commissioners, Sheriffs, Trial Justices and 
Justices of Police Courts; provided, that the cause of their removal be 
entered upon the Records of the Council, aad a copy thereof be furnished 
to the party to be removed, and a reasonable opportunity be given him for 
defence. And the Governor may at any time, if the public exigency 
demand it, either before or after such entry and notice, suspend any of 
said officers, and appoint substitutes, who shall hold office until the final 
action upon the question of removal. 

There is also a general provision, that in the case of all 
officers elected for three years, a vacancy occurring at any 
part of the term shall be filled at the next annual election, 


and the Governor may make appointments for the interval. 


THE JUDICIARY. 

The Supreme Judicial Court maintains its constitutional 
position and jurisdiction unchanged, while the inferior 
courts are left to the control of the Legislature as here- 
tofore. The present judges of the Supreme Judicial Court 
are to hold offices according to their respective commis- 
sions, and the present judges of the Common Pleas Court 
are to hold by the same tenure, while the law establishing 
that court shall continue in force; but all judicial officers 
hereafter appointed, except judges of probate, trial justices, 
justices of police courts, &c., are to hold for terms of ten 
years. They are still to be appointed by the Governor, 
with the consent of the Council. 

This is the chivf alteration in the judicial department, 
and one which brought out in debate the chief talent of 
the convention, and elicited a deep interest. -T'wo efforts 
were made to alter the appointment of judges to a popular 
election for terms of seven or ten years, but they were 
rejected by decisive majorities, of between eighty and one 
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hundred votes. It was then attempted to limit the terms 
to seven years, and require the nominations to be confirmed 
by the Senate instead of the Council. These attempts 
were also negatived, and the resolve as finally amended, 
giving terms of ten years, by executive nomination, con- 
firmed by the council, was at first defeated by a majority 
of two votes, and then, on a second trial, carried by a 
small majority. 

If it is thought that the Judiciary has lost in indepen- 
dence and dignity by the abolishment of the life tenure, 
the new Constitution furnishes it with some compensation 
in two other respects. The judges are no longer required 
to give opinions upon questions from the Legislature or the 
executive, and the salaries of the judges of the Supreme 
Court cannot be diminished during their continuance in 
office. ‘This latter, it will be remembered, is a doubtful 
point under the present Constitution, the language being 
“honorable salaries, ascertained and established by stand- 
ing laws.” It has been argued that the phrase “standing 
laws” is used in distinction from occasional grants and 
gratuities, by which the salaries of the judges were for 
many years made up, and upon this ground the salaries 
were reduced in 1840. But the reduction was strenuously 
resisted as unconstitutional, and the salaries were restored 
the next year. The proposed Constitution uses the lan- 
guage of the Federal Constitution, “ which shall not be 
reduced during their continuance in office.” 

Judges of probate are to be elected triennially by the 
people of their respective counties. So, also, as we have 
before stated, are the clerks of courts, commissioners of 
insolvency and county commissioners. The office of Trial 
Justice is established by the Constitution, and the trial 
justices are to be elected by the people of the several 
towns and cities in which Police Courts are not established, 
for terms of three years, each town to be entitled to one, 
with the right to choose an additional justice for every 
two thousand inhabitants. These justices are to have all 
the powers now exercised by justices of the peace, and 
justices of the peace shall no longer here have jurisdiction 
to try causes, either civil or criminal, or to issue warrants 
in criminal cases. Justices and clerks of Police Courts are 
also to be elected by the people for terms of three years. 
Justices of the peace, and justices of the peace and quorum, 
and justices of the peace throughout the Commonwealth, 
are still to be appointed by the Governor. 
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ELECTIONS, VOTERS, AND OTHER MISCELLANEOUS PROVISIONS. 

The tax qualification for voting is abolished in all elec- 
tions of National and State officers, but retained in town 
and city elections and in voting on town affairs. The 
“ Secret Ballot” is required in all elections except for the 
choice of town officers. Trial Justices, and the Justices 
and Clerks of Police Courts, and Representatives to the 
General Court are not considered as town officers for this 
purpose. By secret ballot, as it is popularly called, is in- 
tended, ballots “deposited in sealed envelopes of uniform 
size and appearance, to be furnished by the Common- 
wealth.” 

A registry system is established to secure the purity of 
the ballot. It is substantially the same with that which 
has existed heretofore by statute; but it was thought expe- 
dient to insure its continuance by a constitutional proviso. 
It is in the following words: 

Lists of the names of qualified voters shall be used at all elec- 
tions required by this Constitution. ‘They shall be made out and used 
in such manner as shall be by law provided. ‘The presiding officers at 
such elections shall receive the votes of all persons whose names are 


borne on such lists, and shall not be held answerable for refusing the 
votes of any persons whose names are not borne thereon. 


This makes the duties of the officer presiding over the 
ballot-box purely ministerial, and transfers the contest on 
qualifications to the forum of the officers charged with the 
preparation of the list. 

The plurality system is adopted in the election of sena- 
ators, councillors, and all district and county officers. In 
the election of Governor, Lieutenant-governor, and the four 
great State officers, namely, Attoruey-General, Secretary, 
Treasurer and Auditor, the majority rule still prevails; and 
in case of no election by the people, the Legislature is to 
elect, by joint ballot, in convention. But the Legislature 
has authority to introduce the plurality system at any time, 
in these elections, and in those of representatives to the 
General Court, with the restriction, that no law introducing 
the plurality system, or repealing it, shall take effect until 
one year after its passage. The object of this restriction 
is to prevent the change from one system to the other being 
made for temporary political purposes. In all elections of 
town and city officers, the rule, whether that of majority 
or plurality, is to be prescribed by the Legislature. 

The substitution of an affirmation for the oath, to be 
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taken by persons-entering upon any civil or military office, 
is not, as now, confined to Quakers, but allowed to all 
persons “conscientiously scrupulous ” of taking an oath. 

Writs are no longer to bear the teste of the first justice 
of the court to which they are returnable. This is now a 
mere form, yet often leads to difficulties and the loss of 
actions. They are to have only the seal of the court and 
the signature of the clerk. 

The rule for computing money in silver at six shillings 
and eight pence per ounce, is struck out. 

A complete Militia Code has been introduced into the 
Constitution, occupying an entire chapter of seventeen 
articles. The long catalogue of the military duties of the 
governor, in case of war, “To kill, slay and destroy, if 
necessary, and conquer,” and “to take and surprise,” &c., 
is omitted, and he is simply declared commander-in-chief 
of the army, navy, and militia of the State, “except when 
these forces shall be in the service of the United States,” 
with ‘power to call out any part of the military force to 
aid in the execution of the laws, to suppress insurrection, 
and to repel invasion.” The clause which once threatened 
so much difficulty between this State and the nation, is 
erased. We refer to the last paragraph in part 3 of sect. 1, 
Chapter IL., prohibiting the Governor from marching the 
militia out of the State but by their consent, or that of the 
Legislature. 

The code provides for the division of the militia into 
divisions, brigades, regiments, &c. with the appropriate 
officers, “the discipline ‘to conform as nearly as possible 
to the discipline of the army of the United States.” A 
complete system of elections is established. 'The members 
of companies elect the captain and subalterns ; the captains 
and subalterns elect the field officers ; the field officers elect 
the brigadier-generals ; and the brigadier-generals and field 
officers elect the major-generals. The Governor is still to 
appoint the adjutant-general, and the general staff officers, 
and the commanders of divisions, brigades, regiments, &c. 
appoint their respective staffs. 

Neither this code, nor the previous legislative provisions, 
remove the difficulties that hang over the subject of the 
militia. By the Federal Constitution, the organizing and 
disciplining of the militia is confided to the national gov- 
ernment. In pursuance of that provision, Congress has 
organized the militia in each State, to be composed of all 
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persons between certain ages and not exempted by law. 
This enrolled militia is to be divided and officered as pro- 
vided by act of Congress. This enrolled militia is that 
which the United States’ government has the right to call 
out, and for which it now supplies arms and accoutrements. 
We continue to enroll and return this militia, but it is en- 
tirely unorganized, and no provision is made for its organi- 
zation ; but we have organized only a volunteer militia, 
whose organization is entirely distinct from and inconsis- 
tent with that of the enrolled militia. But this volunteer 
organization has been long in existence in several States, 
and not objected to by the general government, and indeed 
seems at present to be the only practicable system; and it 
will be seen that the new code is so worded that it can be 
applied either to the national or the volunteer militia. 


HARVARD UNIVERSITY, SCHOOLS, &c. 

The only change in the chapter on Harvard University, 
is the addition to the first article of the following clause : 

But the Legislature shall always have full power and authority, as 
may be judged needful for the advancement of learning, to grant any 
further powers to the President and Fellows of Harvard College, or to 
alter, limit, annul, or restrain, any of the powers now vested in them : 
provided, the obligation of contracts shall not be impaired; and shall 
have the like power and authority over all corporate franchises hereafter 
granted, for the purposes of education, in this Commonwealth. 


The object of this clause, as stated by the committee 
who reported it, is to confer upon the Legislature all the 
power which the people of the State have over Harvard 
College, be that more or less: there being some doubt 
whether the present Constitution does not restrict the legis- 
lature within closer limits than the people themselves would 
be held to under the Constitution of the United States. 

The following provision is made respecting a school 


fund: 


It shall be the duty of the Legislature, as soon as may be, to provide 
for the enlargement of the School Fund of the Commonwealth, until it 
shall amount to a sum not less than two millions of dollars; and the said 
fund shall be preserved inviolate, and the income thereof shall be annually 
appropriated for the aid and improvement of the common schools of the 
State, and for no other purpose. 

FUTURE AMENDMENTS AND REVISIONS OF THE CONSTITUTION. 

In addition to the provision of the present Constitution, 
for specific amendments, to be adopted by two successive 
legislatures and then submitted to the people, there are 
two new articles, providing for conventions for a general 


revision of the Constitution, as follows : 
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Art. 1. A Convention to revise or amend this Constitution may be 
called and held in the following manner: At the general election in the 
year one thousand eight hundred and seventy-three, and in each twentieth 
year thereafier, the qualified voters in State elections shall give in their 
votes upon the question, ‘Shall there be a Convention to revise the 
Constitution’’’ which votes shall be received, counted, recorded, and 
declared, in the same manner as in the election of Governor; and a copy 
of the record thereof shall, within one month, be returned to the office of 
the Secretary of State, who shall, thereupon, examine the same, and shall 
officially publish the number of yeas and nays, given upon said question, 
in each town and city, and if a majority of said votes shall be in the 
affirmative, it shall be deemed and taken to be the will of the people that 
a Convention shall meet accordingly ; and thereafter, on the first Monday 
of March ensuing, meetings shall be held, and delegates shall be chosen, 
in all the towns, cities, and districts, in the Commonwealth, in the manner 
and number then provided by law for the election of the largest number of 
representatives, which the towns, cities, and districts shall then be entitled 
to elect in any year of that decennial period. And such delegates shall 
meet in Convention at the State-House, on the first Wednesday of May 
next ensuing, and when organized, shall have all the powers necessary to 
execute the purpose for which such Convention was called; and may 
establish the compensation of its officers and members, and the expense of 
its session, for which the Governor, with the advice and consent of the 
Council, shall draw his warrant on the treasury. And if such alterations 
and amendments, as shall be proposed by the Convention, shall be adopted 
by the people voting thereon in such manner as the Convention shall 
direct, the Constitution shall be deemed and taken to be altered or 
amended accordingly. Avnd it shall be the duty of the proper officers, and 

rsons in authority, to perform all acts necessary to carry into effect the 
oregoing provisions. 

Arr. 2. Whenever towns or cities containing not less than one-third 
of the qualified voters of the Commonwealth, shall at any meeting for the 
election of State officers, request that a Convention be called to revise the 
Constitution, it shall be the duty of the Legislature, at its next session, to 
pass an Act for the calling of the same, and submit the question to the 
qualified voters of the Commonwealth, whether a Convention shall be 
called accordingly: provided, that nothing herein contained shall impair 
the power of the Legislature to take action for calling a Convention, 
without such request, as heretofore practised in this Commonwealth. 


The first of these is designed to carry out a convention 
without the intervention of the Legislature. But as it only 
operates once in twenty years, it is not of much practical 
value. ‘The second provision is intended to meet the pos- 
sible case of a legislature refusing or neglecting to aid in 
calls for a convention which the majority may desire. It 
will be observed that this article avoids the conferring 
power upon legislatures to call conventions, but studiously 
recognises that power as always having existed, thus estab- 
lishing the legality of the late convention and of all others 
that may be called in the same manner. 

The above are, we believe, all the changes, except those 
of mere form, introduced into the new Constitution. This 
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Constitution is changed into chapters and articles, under 
appropriate titles, instead of the complicated arrangements 
of parts, chapters, articles and sections of the present Con- 
stitution. ‘The proposed Constitution is to be submitted to 
the people as an entirety, to be adopted or rejected as a 
whole. If adopted, it is to become “The Constitution of 
the Commonwealth of Massachusetts ;” if rejected, the old 
Constitution continues in force. It is to be submitted as 
“ Proposition Number One respecting the Preamble, Decla- 
ration of Rights, and Frame of Government.” 

In addition to this “‘ Proposition Number One,” being the 
entire new Constitution, there are seven distinct minor 
propositions, numbered consecutively, to be separately sttb- 
mitted to the people, each to stand or fall by itself. These 


are as follows: 
PROPOSITION NUMBER TWO. 

The writ of habeas corpus shall be granted as of right in all cases in 
which a discretion is not especially conferred upon the court by the Legis- 
lature ; but the Legislature may prescribe forms of proceeding preliminary 
to the obtaining of the writ. 

PROPOSITION NUMBER THREE. 

In all trials for criminal offences, the jury after having received the 
“instruction of the court, shall have the right, in their verdict, of guilty or 
not guilty, to determine the law and the facts of the case, but it shall be 
the duty of the court to superintend the course of the trials, to decide 
upon the admission and rejection of evidence, and upon all questions of 
law raised during the trials, and upon all collateral and incidental pro- 
ceedings ; and also to allow bills of exceptions. And the court may grant 
a new trial in case of conviction. 

PROPOSITION NUMBER FOUR. 

Every person having a claim against the Commonwealth, ought to have 
a judicial remedy therefor. 

PROPOSITION NUMBER FIVE. 

No person shall be imprisoned fur any debt hereafter contracted, unless 
in cases of fraud. 

PROPOSITION NUMBER SIX. 

All moneys raised by taxation in the towns and cities, for the support 
of public schools, and all moneys which may be appropriated by the State 
for the support of common schools, shall be applied to and expended in no 
other schvols than those which are conducted according to law, under the 
order and superintendence of the authorities of the town or city in which 
the money is to be expended; and such moneys shall never be appro- 
priated to any religious sect, for the maintenance, exclusively, of its own 
schools. 

PROPOSITION NUMBER SEVEN. 

The Legislature shall not create corporations by special act, when the 

object of the incorporation is attainable by general laws. 
PROPOSITION NUMBER EIGHT. 

The Legislature shall have no power to pass any act granting any 
special charter for banking purposes, or any specia! act to increase the 
capital stock of any chartered bank; but corporations may be formed for 
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such purposes, or the capital stock of chartered banks may be increased, 
under general laws. 

The Legislature shall provide by law for the registry of all notes or 
bills authorized by general laws to be issued or put in circulation as 
money; and shall require ample security for the redemption of such notes 


in specie. 

If Proposition Number One is rejected, then such of 
these seven distinct propositions as are accepted, will go as 
amendments to the existing Constitution. But if Number 
One is adopted, such of these propositions as are accepted 
will go to their appropriate articles and chapters in the new 
Constitution, so that it may be complete and symmetrical 
without any appendix or amendments. Numbers Two, 
'Phree, Four and Five, go as additions to their appropriate 
articles in the Declaration of Rights. Number Six goes as 
an addition to Art. 12 of the chapter on ‘“ The University 
of Cambridge, and the School Fund.” Numbers Seven 
and Eight go as distinct articles in the chapter of Miscella- 
neous Provisions, 

Propositions numbered Three, Four and Five, are the 
only changes recommended in the Declaration of Rights, 
except that the provision in the present Constitution respect- 
ing the Habeas Corpus is transferred from its anomalous 
position in Chap. VI. to the Declaration of Rights, and the 
clause in the 29th article declaring that the judges of the 
Supreme Judicial Court “should hold their offices as long 
as they behave themselves well,” reads ‘should hold their 
offices by tenures established by the Constitution.” 

There is a reserved provision to the effect, that all laws in 
foree when the new Constitution shall go into effect, not 
inconsistent therewith, shall continue in force until amend- 
ed or repealed, and all persons holding office at that time 
shall continue to discharge the duties thereof until their 
terms of office expire, or officers authorized to perform their 
duties shall be chosen and qualified. 

The Constitution and separate propositions are to be sub- 
mitted to the people at the general election in November 
next, and if adopted, (or so much of it as shall be adopted) 
will go into operation ou the first Monday in February 
next. ‘This will enable the Legislature then in session to 
establish the elective districts and make other requisite 
laws, and thus avoid a year’s delay or an extra session. 

Our object has been to present an intelligible analysis 
of the changes proposed by the late Convention, with the 
mode of their submission to the people. With such of 
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them as are political in their character, we should not in- 
terfere by the expression of an opinion. Several of them, 
however, bear upon our own profession, —such as the 
alteration in the tenure of the judges of the upper courts 
to ten years; the election and short terms of probate judges; 
the election of commissioners of insolvency, prosecuting 
officers, clerks of courts, sheriffs, &c.; the establishment of 
trial justices, and the provisions respecting the habeas 
corpus, imprisonment for debt, and the rights of juries in 
criminal trials. But these are matters upon which there is 
grave difference of opinion, and which cannot be profitably 
discussed at the close of an already protracted article. 

We place the whole subject before the reader, and so far 
assist him towards forming a judgment of his own. 





NOTES TO LEADING CRIMINAL CASES. 


CoMMONWEALTH v. JoHN NEAL AND Evizasetu NEAL. 


(Reported 10 Mass. Rep. 152. 1813.) 
Feme Covert — Criminal Liability of — Coercion. 

Tue defendants, being husband and wife, were indicted 
at the Oct. term in Cumberland county in 1813, for an as- 
sault and battery. Upon a trial, which was had at the same 
term before Tuatcuer, J.. the jury found the said John 
guilty : and as to the said Elizabeth, they found specially, 
“ That she committed the assault and battery charged in 
the indictment, in company with, and commanded by the 
said John Neai, her husband. And if this in law will 
make her guilty, then the jury find her guilty: but if 
being in company with, and commanded by her husband, 
will justify or excuse her in law, then the jury find that the 
said Elizabeth Neal is not guilty.” 

The indictment was continued to this term for judgment 
upon this verdict, and now 

Whitman, argued that the wife, acting under the direc- 
tion and coercion of the husband, was not personally liable 
to conviction and punishment, and this immunity extends 
to every case, except those of keeping a bawdy house and 
a gaming house. The jury have found that the wife, in 
this case, acted by the command of her husband. (4 BI. 
Comm. 28; 1 Mass. Rep. 391, 476; 10 Mod. 63, 335; 
1 Salk. 384.) 
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Morton, Attorney-general, for the Commonwealth. The 
law excuses the wife, only in cases where she may be sup- 
posed ignorant of the criminality of the act: as in larceny, 
&c. she may not know in whom the property of the goods 
is. 'The husband’s commands are no excuse for her, where 
she must know, as well as he, that the action is wrong ; 
as in the case at bar, where she could not be ignorant that 
it was unjustifiable to beat and wound her neighbor. 
(1 Hawk. P. C. ce: 1, § 9, 13; see also Bl. Comm. wbi. 
supra, and Christian’s notes.) 

Curia. — The general doctrine is, that a feme covert in- 
curs no legal guilt by the commission of civil offences, by 
the coercion of her husband, or even when in his presence. 
To this general rule, there are certain exceptions, as of 
crimes forbidden by the law of nature, which are mala in 
se, and some where the wife may be presumed the prin- 
cipal agent. The case at bar is not within the exceptions, 
and Elizabeth Neal is not guilty, and must therefore be 
discharged. 


The present state of the law upon the responsibility of married women 
for crime, seems to support the following propositions. 

Ist. There is no objection, in daw, to an indictment against the wife 
alone, charging her directly with the offence. 

2d. There is no objection, in law, to an indictment charging a husband 
and wife jointly with the commission of an offence. 

3d. If upon the trial of the wife alone, or jointly with her husband, it 
appear in evidence that the husband was actually present, when the wife 
committed the act, his coercing will be presumed; but this presumption 
may be rebutted by the circumstances of the case. 

1. There is no — in law, to an indictment against the wife alone, 
charging her directly with the crime. 

The coverture of the wife, and the consequent merger of her legal ex- 
istence in that of the husband, does not operate to shield her from prose- 
cution fur any offence, or render it necessary that an indictment for her 
acts should include the name of the husband. The rule in civil cases, that 
the wife cannot be sued alone, even for her own torts, never obtained in 
criminal law. Thus, in The King v. Fenner, (1 Siderfin, R. 410; S.C, 
2 Keble, R. 468), decided on the 9th of February, A. D. 1680, a married 
woman had been indicted, ‘‘ sans sa baron,’ for selling fish contrary to 
the statute against forestalling, and having been found guilty, her counsel 
moved to quash the indictment, because a feme covert could not make bar- 
gains without her husband, and as all the profits of the illegal traffic be- 


‘ longed to him, she could not be indicted, herself, at least not without 


joining him. But the court said, ‘‘ That for grander offences, such as 
recusancy and felonies, married women were indictable without their hus- 
bands.’’ See The King v. Jordan, (2 Keble, 634. 1682.) 

It had some time before (1615) been resolved by the whole court, that 
married women might be indicted on the stat. 1 Eliz. c. 2, concerning 
recusants, and for the uniformity of common prayer, and that they, like 
men, should forfeit 12d. for not repairing to church every Sunday and 
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holidays. So it was resolved that a married woman was within the simi- 
lar act of 23 Eliz., and might be imprisoned for non-compliance with it. 
Dr. Foster's case, (11 Coke, R. 61.) 

Many old cases are to be found, where a wife has been indicted alone. 
Thus, in Somerset's case, (2 State Trials, 951: 1616,) the Countess of 
Somerset was indicted as accessory before the fact, to the murder of Sir 
Thomas Overbury. The wife was first arraigned alone, and pleaded 
guilty. The husband was also tried, it is true, but they were indicted 
separately ; and from Hume’s Hist. of England, vol. 6, p. 68 and post, 
it would appear that she was the more guilty party. 

So in Rex v. Crofts, (2 Strange, 1120, 1740,) the defendant was convicted 
of selling gin, on 9 Geo. 2, c. 23. It was objected, in arrest of judg- 
ment, that as the defendant was a feme covert, she could not be convicted ; 
or at least, that her husband ought to have been joined in the indictment. 

Per Curiam. We think the conviction right ; this is not like cases that 
sound only indamages. The wife may be convicted alone for recusancy. 
(Hob. 96.) 

And in The Queen v. Foxby, (6 Mod. 11, 178, 213, 239: 1705,) a mar- 
ried woman had been convicted of being a common scold, and had been 
sentenced to be ducked. Her husband was not joined in the indictment, 
although he afterwards came in and brought a writ of error, in connection 
with his wife, and reversed the judgment on another point. 

Lord Mansfield also had occasion, still later, to apply the same principle. 
Thus, in Rex v. Ellen Taylor, late Bent, (3 Burrow, 1679, 1765) a mar- 
ried woman had been adjudged the mother of a bastard child, and had 
been committed to the house of correction, for disobeying an order of the 
justices thereon. Upon habeas corpus, it was objected that the commit- 
ment was illegal (in¢er alia), because of the coverture. Lord Mansfield 
said —‘* A feme covert is liable to be prosecuted for crimes committed by 
her. This woman has disobeyed the order of the justices, and the 18 Eliz. 
c. 3, prescribes the punishment. There is no need to summon the husband 
in a criminal prosecution against the wife.’’ 

So, in Rex v. Serjeant, (1 Ryan & Moody, N. P. R. 352: 1826,) a 
married woman was indicted and convicted with others for conspiring to 
procure her husband to marry her. Also, in Rex v. Sarah Harrell, (1 
Ryan & Moody, N. P. R. 296: 1825), the prisoner was indicted under 
stat. 3 & 4 Will. & M., cc. 9, s. 5, for stealing goods, in a lodging-house 
let to her. It appearing that she was a married woman, Gazelee, J., 
doubted whether the letting ought not to be stated to the husband, 
according to its legal operation, but finally held the indictment good, 
and the prisoner was convicted. Her husband did not live with her, 
nor in any manner assent to the contract. 

A wife may thus be indicted alone, while living with her husband ; 
a fortiori, when she is living separate and apart from him, there can be 
no necessity for joining him in the criminal prosecution. Thus, in The 
State v. Mrs. Collins, (1 McCord, 355; S. C. 1821), it was held, that a 
woman, though married, who lived separate and apart from her husband, 
might be indicted and convicted alone, for retailing spirituous liquors with- 
out a license. 

In like manner, in Commonwealth v. Lewis, (1 Met. 151: 1840,) the 
Supreme Court of Massachusetts held, that a married woman who lived 
apart from her husband might be indicted alone, and punished, for keeping 
a house of ill fame ; and the reasoning of the court would apply the same 
doctrine, although the wife was living with her husband. Dewey, J. 
said —‘* The humanity of the criminal ]aw does indeed, in some instances, 
consider the acts of the wife as venial, although she has in fact partici- 
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pated with her husband in certain acts, which, on the part of her husband, 
would constitute an offence, as against him; upon the ground, that much 
consideration is due to the great principle of confidence which a_feme covert 
may properly place in her husband, as well as the duty of obedience to 
the commands of the husband, by which some femes covert may be rea- 
sonably supposed to be influenced in such cases. Thus in cases of theft, 
or burglary, where the wife is in company with her husband, the law pre- 
sumes that she acts under coercion ; and she is to be acquitted. But even 
this presumption, it is said, may be controlled by clear evidence that she 
was the principal offender. And this rule of presumption of coercion, on 
the part of the husband, does not prevail in relation to a case like the 
present. 1 Russell on Crimes, (Ist ed.) 26. This is an offence, of which 
a feme covert may be guilty, as well as if she were sole; and she, to- 

ether with her husband, may be convicted and punished. 1 Russell on 

rimes, 433; 1 Salk. 384. And it isa general rule, that if the offence 
be of the character that it may be committed by her alone, without the 
concurrence of the husband, she may be punished alone. 1 Russell on 
Crimes, 26; 4 BI]. Com. 29.”’ . 


2. There is no objection, in law, to an indictment charging a husband 
and wife jointly with the commission of an offence. 

No demurrer will lie to such an indictment, for the indictment is both 
joint and several, and both may be convicted, if it appear that the wife 
was not acting under the coercion of the husband; or either of them may 
be convicted separately. Neither is there any objection to such joint in- 
dictment, in arrest of judgment, or on writ of error ; for a joint conviction 
may well be supported, if the wife was an instigator, or participator in the 
crime. And the wife may be convicted alone, if the evidence does not incul- 
pate her husband. Thus, in Rex v. John § Mary Hammond, (1 Leach, 499, 
case 196: 1787,) the defendants were jointly indicted for sending a threat- 
ening letter, demanding money. The wife wrote the letter, and the hus- 
band delivered it, not knowing the contents. Ashurst, J., told the jury, 
that if ‘‘ they were of opinion that she wrote the letter herself, without 
any interference of her husband, and sent it by him, without his knowing 
any thing of the contents, she might be found guilty alone.”’ But both 
were acquitted. In Somerville’s case, (1 Anderson, R. 104,) a husband 
and wife were jointly indicted and convicted of treason. In that case Ed- 
ward Arden and his wife were jointly charged with procuring Somerville 
to destroy the queen, and both were found guilty. 

So, in The Queen v. Williams, (10 Modern, 63; S. C. 1 Salk. 384: 
1702,) a husband and wife were indicted for keeping a bawdy house. In 
arrest of judgment it was moved they could not be jointly indicted for this 
offence ; and Brooks’s case, (2 Rolle, R. 8,) was relied on; but the court 
said —‘** The indictment is good ; keeping the house does not necessarily 
imply property, but may signify that share of government which the wife 

as in a family as well as the husband.”’ 

In the same case in 1 Salk. 383, it is stated that the objection was taken 
on ‘a motion to quash; ”’ and a better report of the opinion of the court 
is found there. 

In like manner in The King v. Dixon and Wife, (10 Modern, 335,) 
the defendants being indicted for keeping a common gaming house, de- 
murred (inéer alia) because the indictment should be brought against the 
husband only, and not against husband and wife. The court observed — 
** This objection would have weight in it if the property or ownership of 
the house was the matter in question ; but it signifies nothing here, where 
not the property, but the criminal management of the house (in which the 
wife may probably have as great, nay a greater share than the husband), 
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is the fact charged. This case is not to be distinguished from the case of 
The Queen v. Williams, (10 Mod. 63, Salk. 384,) which was an indict- 
ment against husband and wife for keeping a bawdy house, and held good ; 
for as there the wife may be concerned in acts of bawdry, so here she may 
be active in promoting gaming, and furnishing the guests with all con- 
veniences for that purpose.”’ 

So, in Regina v. Crane, (8 Carr. & Payne, 541: 1838,) a man and 
wife being jointly indicted fur murder, were both convicted of an assault 
under 1 Vict. c. 86, s. 11, and the conviction was held right. And see 
the late case of Regina v. Bird and Wife, (2 Eng. Law & Eq. R. 428: 
1850.) 

In like manner, in State v. Harvey and Wife, (3 N. Hamp. 65: 1824,) 
it was held that the husband and wife were jointly liable to prosecution 
for a joint forcible entry and detainer, but that the fine should be imposed 
on the husband only. And in The State v. Bentz, (11 Missouri, 28: 
1847,) the same rule was recognised, the court deciding that a husband 
— wife might well be joined in an indictment for keeping a bawdy 
jouse. 

This liability of the wife to be jointly indicted with her husband, leaving 
the propriety of the conviction to depend upon the evidence, has however 
been sometimes lost sight of. Thus, in Commonwealth v. Trimmer and 
Wife, (1 Mass. 476: 1805,) the defendant and wife were jointly indicted 
for breaking and entering a store, with intent to steal therein. ‘The court 
said the indictment could not be supported against the wife, ‘‘As she was 
charged with having committed the crime jointly with her husband.’’ 
The attorney-general thereupon entered a nol. pros. as to her, and pro- 
ceeded against the other defendant. It is conceived that the practice here 
was erroneous, since it was impossible for the court to say, before hearing 
the evidence, that the wife might not have been in fact the principal offend- 
er, the instigator of the whole transaction ; if so, there was no objection 
to the indictment being against them both. 

And this was clearly the view of the court in The State v. John Parker- 
son § Mary his Wife, (1 Strobhart, 169: 1847,) where the defendants 
were jointly indicted for an assault and battery, and both convicted gen- 
erally. After verdict, it was moved in arrest of judgment, — Ist. That 
the husband and wife could not be joined for an assault and battery com- 
mitted in his presence ; 2d. That the indictment did not set forth, whether 
the assault was committed by the husband, or the wife, but charged it 
upon both, without saying whether the husband committed it by himself, 
or by his wife in his presence. Both these objections were overruled, and 
the court said — ‘* It is a mistake to affirm that a wife may not be indicted, 
convicted and punished, in conjunction with her husband ; while it is true 
that if she committed a bare theft, or even a burglary, by the coercion of 
her husband, she shall not suffer punishment; and while it is also laid 
down that coercion is to be presumed from his presence, still it is quite as 
clear that this is only one of those presumptions or inferences classed as 
primé facie, that may be rebutted by testimony, and hence presents a 
question for the jury, which in this case has been resolved against the 
defendants, and certainly not without foundation.”? This last case is also 
supported by precedent, as well as by principle, for in Regina v. Ingram 
f Wife, (1 Salk. 384: 1711,) a husband and wife were jointly indicted, 
convicted and sentenced, for an assault and battery. 

3. If upon the trial of the wife alone, or jointly with her husband, it 
appear in evidence that the husband was actually present when the wife com- 
mitted the act, his coercion will in some offences be presumed, and the wife 
should be acquitted. 


22* 











258 Notes to Leading Criminal Cases. 


Slight cireumstances have however been considered quite sufficient 
to rebut such a presumption, and to show that, in fact, the wife was 
rather the principal, than the accessary, in the offence. At the present 
day, indeed, the presumption that a wife is compelled by her husband 
to commit a crime, must be very weak, and it is not easy to see how 
any one’s orders, even a husband’s, should be a shield for criminal vio- 
lations of law. It is certain that a father’s commands toa child, or a 
master’s to a servant, will not exonerate him from the consequences of 
his acts, even of a trespass, and on principle it seems difficult to discover 
a satisfactory reason for a difference in the two cases. The distinction 
however seems well establistred and recognised both in ancient and modern 
times. And in the laws of Ina, King of the West Saxons, who reigned 
in the year 712, (see Wilkins’s Leges Anglo Saxons, p. 24, art. 57,) the 
same principle was adopted. The provision there found has been trans- 
lated thus: ‘* Si maritus aliquid depradetur, et persuadeat ad id uxorem 
suam, et deprehensus sit in 0 vir, tunc suam partem compenset tlle, excepta 
urore, quoniam ipsa superiori suo obedire debet. Si ea jurejurando con- 
firmare audeat, se cum depredato non participasse, sumat tertiam ejus portio- 
nem.”’ The laws of Canute on the same subject are found at p. 145 of 
the same work. 

And in Dey’s case, (37 Edw. 3, cited 1 Hale’s P. C. 47,) a wife was 
acquitted of harboring felons jointly with her husband, ** Qura ipsa, in vita 
mariti sui de aliquo receptamento in presentia viri sui, cui contradicere non 
potuit, occasionari non debet.”’ 8 Carr. & Payne, 553. 

In Kelyng’s R. 31, it is said to have been propounded to all the judges, 
at the Lent assizes at Cambridge, (16 Car. 2) — “‘ If a man and wife go 
both together to commit a burglary, and both of them break a house in 
the night, and enter and steal goods, what offence is this in the wife? — 
and agreed by all, that it was no felony in the wife, for the wife being to- 
gether with the husband in the act, the law supposeth the wife doth it by 
coercion of the husband. Avnd so it is, in all larcenies ; but as to murder, if 
husband and wife both join in it, they are both equally guilty.”’ Vide 
2K. 3; F. Corone, 160; 27 Ass., Pl. 40; F. Corone, 199. 

The same principle was adopted in Sarah Connolly's case, (2 Lewin, 
C. C. 220: 1829,) where the prisoner was indicted for uttering base coin. 
The evidence was, that she had gone from house to house uttering coun- 
terfeit coin, and that her husband accompanied her to the door, but did not 
goin. Bayley, J., directed the jury to infer she was acting under the 
coercion of her husband, and to find her not guilty. 

So, in Rex v. John Wm. Price and Sarah Price, (8 Carr. & Payne, 19: 
1837,) a man and wife were jointly indicted for uttering counterfeit coin. 
The only evidence implicating the wife, was that she was present when 
her husband passed the coin, and after he had received change for it said 
to him, ‘* You can take a shilling of it, and I can go and get what I want 


out.’’ The jury were told, that the presumption was that she acted under | 


his coercion, and she was acquitted. 

The frequent cases of indictments against man and wife for jointly re- 
ceiving stolen goods, furnish illustrations of this presumption of coercion 
arising from the presence of the husband. ‘Thus, in Rer v. Archer, 
(1 Moody, 143: 1826,) a husband and wife were jointly indicted for re- 
ceiving stolen goods, knowing them to have been stolen. The goods were 
found in the house of the husband, and in the room occupied by the wife. 
The judge told the jury, that generally speaking, the law does not impute 
to the wife those offences, which she might be supposed to have concurred 
in by the coercion or influence of her husband, and particularly where his 
. house is made the receptacle of stolen goods; but if the wife appears to 
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have taken an active and independent part, and to have endeavored to con- 
ceal the stolen goods more effectually than her husband could have done, 
and by her own acts, she would be responsible, as for her own uncontrolled 
offences. The jury found both guilty; but in the following Easter ‘Term 
all the judges met and considered the case, and held that as the charge 
against the husband and wife was joint, and it had not been left to the 
jury to say whether she received the goods in the absence of the husband, 
the conviction of the wife could not be supported, although she had been 
more active than her husband. 

In Regina v. Mathews, (1 Eng. Law & Fq. R. 549: 1850; S.C. 
14 Jur. 513; 1 Denison, C. C. 549,) a man and wife were indicted for 
jointly receiving stolen goods. The evidence was that the goods were 
first found in their dwelling-house, the husband himself not being at home. 
His wife, who was there, said she bought some, and her husband bought 
the rest. Some other evidence was given of the declarations of the hus- 
band, tending to charge him. Both being found guilty, a case was re- 
served for the opinion of the whole court. On the argument, the court 
said there was not sufficient evidence on which to convict the wife, and the 
conviction was quashed as to her, but affirmed as to her husband, — and 
Patteson, J., ‘said, *‘ If the husband and wife receive jointly, how do you 
convict the wife? ”’ 

In Regina v. Brooks, (14 Eng. Law & Eq. R. 111: 1853,) a woman 
was indicted solely for receiving from her husband goods previously stolen 
by him. The facts, that the husband stole the goods, that the wife re- 
ceived them from him, at the time knowing they had been feloniously 
obtained, and that she afterwards endeavored to prevent their discovery, 
and made false statements concerning them, were abundantly proved. 
The recorder, before whom the woman was tried, told the jury that the 
law presumed that she acted under her husband’s control in receiving 
them, but that this presumption might be rebutted. If, therefore, they 
were satisfied that at the time she received the articles, she knew they 
were stolen, and in receiving them acted not by reason of any control, or 
coercion of her husband, but voluntarily, and with a dishonest and fraudu- 
lent intent, she might be found guilty. The prisoner being found guilty, 
the case was reserved, and the conviction quashed, — Parke, Baron, say- 
ing, ‘* ‘There is no evidence of an independent act ; she did not want her 
husband to be found out — that was not misconduct in a wife.’’ Alder- 
son, B., added, *‘ They did not go out together to steal the things, there 
was no activity on her part,’ &c. 21 Law Times Rep. 80. 

So, in Regina v. Draddy and Wife, (3 Cox, 425: 1849,) the husband 
and wife were jointly indicted for receiving some stolen sugar. It appeared 
that the husband received the sugar, his wife not being present, but a 
person going to their house to search for the stolen property, found some 
of the sugar in a sink in the kitchen. On questioning the wife, she said 
she had washed away all the sugar; that she had burned the bags which 
contained it, and she thought ita hard case that she and her husband 
should be at a loss of 4/7. or 51. Her counsel objected on this evidence 
that no case was made out against her; that she was not present when the 
property was received, and that in any thing she afterwards did she might 
well be taken to have acted under the coercion of her husband ; and that 
her conduct was rather an attempt to screen him, than evidence of any 
felonious receiving by herself. Coltman, J. in summing up, told the jury 
— “If the husband received the property knowing it to be stolen, and if 
the wife received it from him withthe like knowledge, and with the pur- 
pose of aiding and assisting him in the object which he had in view in 
receivijig it, by turning it to pecuniary profit, or other like manner, al- 
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though primé facie she might be supposed to be acting under the coercion 
of her husband, that is rebutted by the active part she took in the matter 
with the intent above mentioned. But if the part she took was merely 
fur the purpose of concealing her husband's guilt, and of screening him 
from the consequences, then I think she ought to be acquitted. A wife 
cannot be convicted of harboring her husband, when he has committed a 
felony ; and the mere circumstance of her attempting to conceal what may 
lead to his detection, appears to come within the same pmnciple.’’ The 
wife was acquitted. 

In such prosecutions, it is not necessary that the indictment aver that in 
receiving the goods the wife was not acting under the coercion of her 
husband. The State v. Nelson, (29 Maine, 329: 1849.) 

But this presumption of coercion arising from the husband's presence, 
as we have said before, is slight, and easily rebutted. Thus, in Regina 
v. Henry and Elizabeth Pollard, (8 Carr. & Payne, 553, note g: 1838), 
a man aud wife were jointly indicted for setting fire to a house, with intent 
to defraud an insurance company. On trial it appeared that the man, 
although present, was a cripple and bed-ridden in the room. This was 
held to repel the presumption of coercion. 

It seems also that the presumption does not arise unless the husband is 
actually present when the act is done. In Rex v. Sarah Morris and John 
Morris, (1 Russell & Ryan, 270: 1814,) a wife by her husband's order 
and procuration, but in his absence, knowingly uttered a forged order and 
certificate for the payment of prize-money. Held, that the presumption 
of coercion did not arise, as the husband was absent, and that the wife 
was properly convicted of the uttering, and the husband of procuring. 

So, in Rex v. Martha Hughes, (2 Lewin, C. C, 229: 1813,) the defend- 
ant, a married woman, was indicted for forging and uttering bank notes. 
A witness stated at the trial, that in consequence of some conversation 
with the prisoner's husband, he went to his shop, but the husband was 
not at home ; the wife beckoned the witness into another room, when the 
witness told her what her husband had said. The wife then sold the wit- 
ness three forged notes. After the bargain was closed, and while the 
witness was putting up his forged notes, the husband looked into the room 
and said, ‘* Get on with you; ’’ but did not come in. The wife was held 
to have done the act alone, and that the presumption of her husband's 
coercion did not apply since he was not actually present taking any part 
in the transaction. ‘The coe’cion must be at the time of the act done ; 
but if the act is done in his absence, no subsequent act of his can change 
the wife's act. 

And although the husband is present, the circumstances may be suffi- 
cient to show that the wife was the principal offender, and that if any 
coercion existed, it was on the part of the female. Thus, in The City 
Council vy. John Van Roven & E. Van Roven, his wife, a sole dealer, 
(2 McCord, 465; S. C. 1823,) the defendants were jointly prosecuted for 
a sale of spirituous liquors by the wife, who was a sole dealer, under the 
laws of that State. ‘The husband was present in the shop, when the sale 
was made, but the shop was kept by the wife. It was objected that the 
sale was the act of the husband, and not of the wife, for which she was 
not responsible. But Mr. Justice Nott, said — ‘ It is however contended, 
that if there was a sale, it was by the husband and not by the wife; and 
that although a wife may be presumed to act under the influence of a hus- 
band, a husband is never to be presumed to act under the influence of the 
wife. Itis true the husband and wife, in contemplation of law, are con- 
sidered in many respects as one person, and the husband being primus 
inter pares, whatever the wife does in his presence, is presumed to be done 
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under his control or coercion. The same principle of law vests the per- 
sonal estate of the wife in the husband, and gives him absolute dominion 
over it. But in the progress of civilization and the extension of commerce, 
an artificial state of society has grown up, incompatible with that state of 
simplicity from which many rules of the common Jaw have been derived. 
A feme covert sole trader, is a new species of body corporate, not known 
in former times. The common law did not contemplate a case where a 
wife might hold property separate andeapart from her husband, might 
deal, trade and traffic, enter into contracts, sue and be sued, in the same 
manner as if she were sole. Such a change in the relative rights and 
powers of husband and wife, must give a different operation to the rules 
of law by which they are to be governed. While the right and dispo- 
sition of the property remains in the husband, any intermeddling of the 
wife is presumed to be as his agent, and under his influence. But when 
the dominion is transferred to her, she must have it with all ‘the rights 
and appurtenances thereunto belonging.’ All the property in this store 
belonged to the wife. The husband could not sell a gill of whiskey but 
by her permission. Whatever he did then in her presence, must be con- 
sidered as her act. Any other view of the subject, would render the 
ordinance in such a case almost nugatory. The wife could not be con- 
victed when selling in the presence of the husband, because she would be 
presumed to act under his coercion. The husband could not be convicted, 
because the sceptre having departed from his hands, he is not embraced in 
the law.’’ 

And it is a question entirely for the jury, whether the wife did act from 
her own free and uncontrolled will, although her husband was present at 
the time, and it seems their finding a general verdict of guilty, is conclusive 
on this point. See Uhl’s case, (6 Grattan, 711: 1849.) It is not in all 
offences, that this presumption of coercion is allowed. It may not be 
positively settled where the line of separation is, but fur certain crimes the 
wife is responsible, although committed under the compulsion of her hus- 
band. Such are murder, (Davis v. The State, 15 Ohio, 72; 1 Hale’s P.C. 
45; 2Carr. & Kir. 903) ; — homicide, (1 Hale, P. C. 47) ; — treason, 
(Somerville’s case, 1 Anderson, 104; Somerset’s case, 1 State Trials, 
28,29: 1615) ;—robbery, (1 Russell on Cr. 18; Hawkins, P. C., b. 1, 
c.1, s. 11.) Butsee 8C. & P. 542; Regina v. Buncombe, 1 Cox, 183: 
1845. Blackstone says, ‘* Murder and the like.”? It seems also that per- 
jury, adultery, and many other offences, might be included in the list of 
— in which no presumption of cvercion could be satisfactorily 

rawn. 

We have before seen, that in proceedings against husband and wife for 
their joint act, the judgment, if a fine, should be only against the property 
of the husband. 3 N. Hamp. R.65. At least, the judgment should not be 
against her alone. Thus in Rather & Wife v. The State, (1 Porter, 132: 
1834,) a man and wife were complained of for obstructing the highway 
by the erection of a fence which was a nuisance. The husband was ac- 
quitted, and the wife convicted and adjudged to pay a fine. This judg- 
ment was afterwards reserved fur error, on the ground that the judgment 
should have been against both husband and wife, although the wife was 
actually the guilty party. Safford, Justice, said —‘‘ The last assignment 
cr gg for our consideration, the question, whether for an offence of this 

ind, a _feme covert is subject to a conviction and judgment for the forfeit- 
ure, without being joined with the husband. To establish error in the 
judgment, reference is made to Reeves’ Domestic Relations, (73 Dom. Rel. 
69,) where it is said, that ‘ For offences by the wife against the laws, 
where the punishment inflicted is nothing more than a fine, the husband is 
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liable with the wife in all cases.’ That it is otherwise where imprison- 
ment or corporal punishment is to be inflicted. He also says, ‘ If the wife 
be liable to the penalty of a statute, the husband must be a party to the 
action or information.’ The principle is said to be general, that for fines 
and forfeitures incurred by the act of the wife, for which the husband is 
liable, either separately or conjointly with his wife, he must be made a 
party to the judgmené, and equally subject to arrest and imprisonment, to 
enforce the payment. This dogtrine is more particularly applicable to 
arrests under civil process ; but where the penalty consists of a pecuniary 
forfeiture merely, the principle is the same, regardless of the form of the 
prosecution. ‘The policy of the rule is to create a sufficient inducement 
for the husband to exert himself to discharge the debt, and exonerate both. 
For the commission of various indictable offences, especially for crimes of 
the higher grade, by a feme covert, she may be punished without her hus- 
band, if he were not present or in any manner encouraging or assenting to 
them. It is a legal presumption, that whatever the wife does in presence 
of her husband, is done under his coercion, so as to subject him to the 
a and, in respect to some offences, to exonerate her; yet the 

usband may show the contrary, that the act was committed against his 
will, and thus discharge himself from liability to any infamous or corporal 
punishment, though the wife be subject to the same. 

‘* There are crimes mala in se, fur the commission of which by the 
wife, the presence and presumed coercion of the husband afford her no 
impunity — such as treason, murder, &c. 

** This case must be governed by the law applicable to the inferior grade 
of crimes and misdemeanors ; and the nature of the offence, and character 
of the punishment, more than the form of the prosecution, must determine 
the relative liability of the parties. In New York it has been held, that 
the husband was liable in a qui ¢am action for a forfeiture under their 
statute, incurred by the wife, by retailing liquors in his absence. (10 John. 
256.) Besides the policy of the principle already alluded to, the additional 
reason exists for the liability of the husband, that being entitled to his 
wife’s portion, and all her earnings, he alone has the means of discharging 
the forfeiture. 

** As respects the form or character of this prosecution, it is considered 
sufficient to say, that it is in the nature only of an information to recover 
a fine or forfeiture for the violation of a penal statute — that having been 
commenced, as it should be, against the husband as well as the wife, she 
was not subject to a conviction, unless he had been also convicted. That 
on the acquittal of the husband, the wife was also entitled to her dis- 
charge ; consequently there was error in the judgment, for which it must 
be reversed.’’ (See 1 Cheves, S. C. 120.) 

In like manner, under a penal statute, if the wife violates the law, the 
husband may be liable alone for the penalty. In Hasbrouck v. Weaver, 
(10 Johnson, 247: 1813,) a married woman had sold in her husband’s 
house, during his absence, liquors without a license, contrary to a statute 
of that State. The husband was beld liable, in a suit against him alone, 
for the penalty given by said statute; and the court observed — “ The 
sale by the wife of the defendant, in his house, was a sale by the defend- 
ant, fur which he must be deemed responsible, in a civil suit, as for his 
own act.’? The same rule is applied in criminal law. See Williamson v. 
The State, (16 Ala. 431.) 

The onus of proving that a woman indicted for crime, was at the time 
married, is of course upon her. If she leaves that fact doubtful, she can 
claim no benefit from such a defence. See Davis v. The State, (15 Ohio, 
72: 1846.) 
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At the sessions at the Old Bailey, Dec. 7, 1664, Thomas Wharton and 
Jane Jones were jointly indicted for burglary. The woman refused to 
lead to the name of Jones, but pleaded she was the wife of Wharton. 
The name was then altered by the grand jury to ‘* Jane Wharton, alias 
Jones, spinster.”’ She then pleaded not guilty, but failing to prove on the 
trial that she was married to Wharton, she was found guilty, and judg- 
ment given against her. Kelynge, R. 37. 

In like manner, in Rex v. James Hassall § Sarah Hassall, (2 Carr. & 
Payne, 434: 1826,) two persons were indicted for larceny, the female 
being described as a ‘‘single woman.’’ It appearing on the trial that the 
prisoners had during the commission of the crime, and after their arrest, 
spoken of each other as husband and wife, and one witness testified that 
he had known them fur two years, during which time ‘they lived to- 
gether, and passed as husband and wife, and were reputed to be so,”’ 
the woman’s counsel claimed that this was sufficient evidence that the 

arties were married, and that the woman was entitled to an acquittal. 
But Garrow, B., thought that although it was not absolutely necessary to 
give direct proof of an actual marriage, yet such evidence must be pro- 
duced as would satisfy the jury that they were in fact husband and wife ; 
and that this evidence was by no means sufficient ; and they were both con- 
victed. Whether it would be sufficient for her to prove a marriage de 
facto, but not de jure, does not seem to have been directly adjudged. 
Upon principle, we should say that such a defence being in its nature 
somewhat technical, it was incumbent upon the party claiming it, to bring 
herself fully and entirely within it, and that an illegal marriage would be 
no defence. 

The fact however that she is described in the indictment as a “ single 
woman,’ and that she pleaded generally to the indictmeut as such, will 
not estop her from proving her coverture. Thus, in Regina v. Thomas 
Woodward § Margaret Woodward, (8 Carr. & Payne, 51: 1838,) the 
prisoners were jointly indicted for larceny, and the female was described 
as a ‘single woman.”’ It appearing on the trial that she was the wife of 
the other party, the jury were directed to acquit her, although she had 
pleaded to the indictment describing her as single. If the indictment de- 
scribe her as a married woman, that of course would obviate the necessity 
of any proof of the fact on her part, and if any advantage could result 
from such fact, she would be entitled to it, in the same manner as though 
it had appeared in evidence from the defence. 

But if a person is described as a married woman in the indictment, the 

rosecution are not obliged to prove she was married, such a description 
Giles but matter of addition, which, if wrong, must be excepted to by 
plea in abatement, and a plea of not guilty is a waiver. Commonwealth 
v. Lewis, (1 Met. 151: 1840.) Neither is it any ground for quashing an 
indictment, or arresting judgment, that a married woman is described as a 
‘* matron,’’ unless she 1s thereby prejudiced. The State v. Nelson, (29 
Maine, 329: 1849.) 

The foregoing review is believed to contain most of the adjudications 
upon the responsibility of married women for their criminal acts, and a 
careful examination of them tends to convince us, that coverture is Lut a 
slender shield, at the present day, for violations of law; aud the doctrine 
of coercion of the husband over the wife, seems seldom applicable, and of 
little avail, where the wife is proved to have taken an active part in the 
transaction. fk. H. B. 
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District Court of the United States, Northern District 
of New York. 
In ADMIRALTY. 
Tue Sreampoat America, James W. PHILuirs, CLAIMANT. 


Collision — Liens on Vessels — Order of Payment. 


In a case of collision, the owner of a vessel injured has a maritime lien upon the 
offending vessel for the amount of the damages to which such owner is entitled 
in consequence of the collision ; and this lien is of equal rank with those of 
material-inen, bottemry-bond holders, and others, whose claims rest upon the 
necessities of the ship or the hazards of navigation. 

A creditor holding a maritime lien, who proceeds in rem in a Court of Admiralty, 
and obtains a final decree in his favor, before another creditor, having a co- 
ordinate or equal claim, has instituted proceedings or intervened in the prior suit 
to enforce his claim, is entitled to be paid his debt in preference to the creditor 
who has asserted no right until after the entry of such final decree. 

Such final decree may, however, be opened on the application of the apparently 
dilatory creditor, if such application is made within a reasonable time, while 
the fund still remains in court, and under circumstances which would excuse the 
default and induce the court to open the decree for the purpose of enabling a 
proper claimant to set up a meritorious defence to the claim on which the decree 
was made. 

If no preference is obtained by the actual making of a decree, as above mentioned, 
maritime liens, of the same class, or rank of privilege, resting upon a ship sold 
under the order of a Court of Admiralty, should, as a general rule, be paid out 
of the proceeds in the inverse order of the dates of the creation of such liens. 

Seamen's wages for the same voyage, and perhaps for the same season of naviga- 
tion upon the great lakes, are, however, generally to be preferred to claims of 
material-men, &c. 

Maritime liens arising out of contracts of affreightment, and other maritime liens 
not resting upon the necessities of the ship, or the hazards of navigation, should, 
it seems, be assigned to a class different from that which embraces the claims of 
material-men, bottomry-bond holders, salvors, and collision claimants ; and such 
liens should be postponed until all the liens belonging to superior classes are 


paid. 

Tue facts in the case sufficiently appear in the opinion 
of the court, which was delivered by 

Hatt, J.— This is a cause of collision and damage. 
The libel was filed by Dewitt C. Bancroft, on the 16th 
July, 1852, and on the 17th July the America was arrested 
on the warrant, issued in this suit, against the steamboat, 
her tackle, apparel and furniture. 

The collision occurred on Lake Erie, on the 12th July, 
1852, during the Jast trip made by the America prior to her 
arrest. The office of the clerk of this court was then at 
Auburn, and there was consequently no unnecessary delay, 
on the part of the libellant, in instituting these proceedings; 
but the America having been herself damaged by the col- 
lision, was on the marine railway, undergoing repairs, at 
the time of her arrest. 
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The vessel of the libellant was sunk by the collision, 
and totally lost. It was of the.value of more than $23,000, 
but this court having determined that those in charge of 
his vessel were not entirely free from fault, divided the 
damages sustained by the colliding vessels, and on the 14th 
December, 1852, awarded to the libellant the sum of 
$10,000 damages, and his costs. 

Pending the proceedings in this suit, and before any 
final decree therein, sundry seamen commenced original 
suits, or intervened in this suit, for the recovery of their 
wages as mariners on board the America; and sundry ma- 
terial-men instituted proceedings for the recovery of their 
respective claims. Proceedings were also instituted by 
Patrick Carroll on the 2d October, 1852, to recover the 
damages sustained by him as the owner of a vessel which 
was injured by a collision with the America on the 11th 
July, 1852. 

The America was sold under an order of this court, on 
the 10th September, 1852. The proceeds of the sale, 
amounting to $10,950, were brought into the registry, and, 
soon after, applications were made for the payment of the 
decrees which had been rendered in favor of the seamen 
for their wages. These applications were not opposed. 
They were at once grauted, and those decrees paid. 

Applications for the payment of several of the decrees 
obtained by material-men were subsequently made, and 
were opposed by the collision-claimants. After a slight 
examination of the questions involved in the applications, 
the decrees of the material-men whose liens attached sub- 
sequent to the collision with the vessel of the libellant, and 
who had either the possession of the America, and common 
law liens, or liens under the statute of this State, declaring 
that such liens upon a ship or vessel “shall be preferred to 
all liens thereon except mariner’s wages,” were also directed 
to be paid. The claims of the other material-men having 
been held under advisement, the libellant in this case sub- 
séquently presented his petition, claiming the whole residue 
of the fund in court, upon the ground that he was entitled 
to a preference over all the other parties who had instituted 
original suits against the America, or intervened in this suit, 
for the purpose of obtaining payment of their respective 
claims. 

The several questions raised in this case, in respect to 
the rights of preference, or priority of payment, claimed by 
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the respective parties, were elaborately and ably argued, 
and have been the subject of much examination and re- 
flection. As questions depending upon the same principles 
are likely hereafter to arise in this district, it is deemed 
proper to express an opinion upon most of the questions 
argued, although some of them are not necessarily deter- 
mined by the decisidn about to be pronounced. Some of 
these questions have not, it is believed, been directly and 
expressly determined by any court whose judgments are 
binding upon this; and in respect to some of them, ap- 
parently conflicting decisions have been made in different 
districts of the United States. Under such circumstances, 
this court may, perhaps, be justified in attempting to es- 
tablish, for its own guidance, some general principles in 
regard to the distribution of funds claimed by adverse par- 
ties under different maritime liens, until some authoritative 
adjudication in a higher court shall prescribe a different 
rule for its adoption, or until increased experience and 
more mature consideration shall produce a conviction that 
such principles ought not longer to be maintained. With 
these views I shall proceed to an examination of the ques- 
tions arising in the present case. 

The first question to be considered is, whether the libel- 
lant had, in consequence of the collision, a maritime lien 
upon the America; or if he had not a technical maritime 
lien, such as exists in the case of contracts giving a lien 
under the general maritime law, whether he had a charge 
upon the America in consequence of the collision, similar 
in character and effect to such a maritime lien, giving him 
substantially the same rights and entitling him to sub- 
stantially the same remedies. 

The cases of T'he Volant, (1 Wm. Robinson, 383,) and 
of The Creole, (F landers’ Maritime Law, § 380, note,) were 
cited by the counsel opposing the libellant’s petition. In 
the case of T'he Volant, Dr. Lushington is reported to have 
said: “ By the ancient maritime law, the owners of a ves- 
sel doing damage were bound to make good the loss to the 
owners of the other vessel, although it might exceed the 
value of their own vessel and the freight. For the pur- 
pose of enforcing this obligation, the owners of the damaged 
vessel might resort either to the Courts of Common Law or 
to the Court of Admiralty ; and if they preferred the latter, 
they had their choice of three modes of proteeding, viz. : 
against the owners, or against the master personally, or by 
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a proceeding in rem against the ship itself. The Court of 
Admiralty has jurisdiction over the whole subject-matter 
of damage on the high seas, and the arrest of a vessel is 
only one mode of proceeding. The damage confers no 
lien upon the ship, but an arrest offers the greatest security 
for obtaining substantial justice in furnishing a security for 
prompt and immediate payment.” “ Looking to a proceed- 
ing by the arrest of the vessel, it is clear, that, if no ap- 
pearance is given to the warrant arresting the ship, there 
can be no proceedings against the owners; for the court 
cannot know who are the owners; the court cannot exer- 
cise any power over persons not before the court and never 
cited to appear: the decree must be confined exclusively 
to the ship.” 

In the case of The Creole, the learned Judge of the 
Eastern District of Pennsylvania, said — “‘ There is, prop- 
erly speaking, no lien in a case of collision, and cannot be, 
for the subject is tort. Yet the remedy, according to the 
ancient and practically approved opinion in this district, is 
not affected by a change of property in the thing: no one 
has contended here, that his vessel was free of liability 
for a collision, because he had purchased her after it took 
place.” 

In each of these cases, the right to proceed in rem against 
the vessel by whose fault the damage was occasioned was 
recognised and enforced ; and, in the latter, this right was 
declared to continue even against a subsequent bond fide 
purchaser without notice. Other cases in the English and 
American Courts of Admiralty have sanctioned this doc- 
trine, and it has been declared that the rights of the collision- 
claimant should prevail over those of subsequent bond fide 
purchasers and of bottomry-bond holders, mariners and 
others, whose liens attached prior to the collision. It is, 
perhaps, not very material, after these decisions, to inquire 
whether the right of the collision-claimant, as recognised 
and enforced in these courts, gives a technical maritime 
lien upon the vessel by which the damage was caused, but 
I can perceive no impropriety in denominating the fixed 
and acknowledged right of priority of payment over the 
rights of general creditors, subsequent purchasers and others 
which is given to the collision-claimant, a maritime lien. 
It has been sometimes so denominated by distinguished 
admiralty judges, as some of the cases hereafter referred to 
will abundantly show. 
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In the case of Edwards v. Stockton, (Crabbe’s Dist. C. 
Rep. 580,) Judge Randall, of the Eastern District of Penn- 
sylvania, declared it to be “ the generally received opinion 
of Courts of Admiralty,” that ‘whenever one vessel does 
damage to another, within the admiralty and maritime 
jurisdiction, the offending vessel becomes hypothecated to 
the vessel and cargo sustaining the injury to repair the dam- 
ages occasioned by the collision, and the injured persons 
have a lien, or privilege, upon the guilty property, by the 
general maritime law of nations, to the extent of the injury 
sustained.”’ — See also 3 New York Legal Observer, 61. 

In the case of Boon v. The Hornet, (Crabbe, 426 —431,) 
the late Judge Hopkinson declared, ‘‘ There could be no suit 
in rem, unless there was a charge or lien upon the thing to 
answer for the debt;” and this, taken in connection with 
the acknowledged right of a libellant in a cause of collision 
and damage to proceed in rem, is an authority in favor of 
the existence of a maritime lien in behalf of a collision 
claimant. 

An able writer in the London Law Magazine for Febru- 
ary, 1853, whose article is republished in the Law Reporter 
for May last, (16 L. R. 1,) says—“ Maritime liens, like 
all other obligations, arise either ex contractu and quasi ex 
contractu, or ex delicto and quasi ex delicto. In the first 
category are wages, pilotage, towage, salvage and bottomry 
bonds. In the other is damage by reason of collision.” 
Again, “In damage, which is a lien ex delicto,” &c., ‘and 
as the law has made it a lien,” &c. 

In the case of Harmer v. Bell, (24th April, 1852,) Lord 
Chief Justice Jervis said, “A maritime lien is well defined 
by Lord Tenterden to mean, ‘aclaim or privilege upon a 
thing, to be carried into effect by legal process ;’” and Mr. 
Justice Story, in 1 Sumner, 78, explains that process to 
be a proceeding in rem, and adds, that wherever a lien or 
claim is given upon the thing, then the admiralty enforces 
it by a proceeding in rem, and indeed is the only court 
competent to enforce it. 

‘A maritime lien is the foundation of all the proceedings 
in rem —a process to make perfect a right inchoate from 
the moment the lien attaches; and, whilst it must be ad- 
mitted that, when such a lien exists, a proceeding in rem 
may be had, it will be found to be equally true, that in all 
cases when a proceeding in rem is the proper course, there 
a maritime lien exists, which gives a privilege or,claim upon 
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the thing, to be carried into effect by legal process.” 15 
Law Rep. 560. 

After a careful consideration of these and other author- 
ities, | am unable to perceive any substantial difference 
between the settled right of the collision-claimant to 
enforce the payment of his damages by proceeding in rem, 
in disregard of the claims of subsequent bond fide purchas- 
ers without notice, prior bottomry-bond holders, and mort- 
gagees of the offending vessel, and the right which, in the 
case of material-men, &c., is constantly denominated a mar- 
itime lien. In neither case is there a lien in the common 
law sense of that term, as applied to personal property, but 
the term maritime lien has been long used, and its signifi- 
cation is well settled ; as well perhaps as that of the term, 
common law lien. It is constantly and legitimately used 
as expressing the existence of that privilege, or right of 
priority of payment, which seamen, pilots, material-men, 
and bottomry-bond holders, enforce in Courts of Admiralty, 
by proceedings in rem, and, in my judgment, there is man- 
ifest propriety, as well as convenience, in the use of the 
term to indicate the existence of the like privilege and right 
which accrues to the owners of vessels damaged by col- 
lision.2 

Being satisfied that the libellant had a maritime lien 
upon the America, for the amount of the damages to which 
he was entitled in consequence of the collision, or else a 
charge or privilege which gave him substantially the same 
rights and remedies, it becomes important to consider the 
claims of priority and preference which have been urged by 
the advocates for the respective parties in interest. 

The advocate for the libellant insisted, upon the argu- 





1 Since this opinion was written, a report of the case of the General 
Mutual Insurance Company v. Ebenezer B. Sherwood, (15 Law Rep. 
673, S. C. 14 How, 351,) decided’ by the Supreme Court of the United 
States at its last term, has fallen under my observation. In that case, 
Sherwood, the owner of the brig Emily, brought his action against 
the insurance company, upon a policy of insurance, to recover the dam- 
ages which had been decreed against the Emily by a Court of Admiralty, 
in consequence of a collision between the brig and the schooner Virginia, 
occasioned by the fault of those having the Emily in charge. Mr. Justice 
Curtis, in delivering the opinion of the court, said — ‘‘ The loss was te 
existence of a lien on the vessel insured, securing a valid claim for dam- 
ages, and the consequent diminution of the value of that vessel.. In other 
words, the owners of the Virginia obtained a licn on the vessel insured, as 
a security for the payment of damages done to them for a marine tort, 
whereby their property was injured.”’ 
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ment, that his right of preference over all the other claim- 
ants, except seamen suing for their wages, was authorita- 
tively settled by the opinion of Mr. Justice Nelson, in the 
case of The Globe, (15 Law Rep. 421;) but I do not 
so regard it. It is true that Mr. Justice Nelson, in that 
case, referred with approbation to the case of The Triumph, 
decided in the Southern District of New York in 1841, and 
in which it was said by the learned judge of that district, 
“That maritime liens, or what are usually so denominated, 
are to be discharged and satisfied in the order in which the 
warrants of arrest were served upon the property, whether 
the vessel in kind or her proceeds in court; and that each 
action, with its appropriate costs, comes upon the fund, ac- 
cording to the period of its commencement.” But this 
reference, by Mr. Justice Nelson, to the case of The T'ri- 
umph, is not of such a character as to make that case 
binding upen this court upon the ground that its doctrines 
were adopted and confirmed in the case of T’he Globe. The 
latter case was an appeal from a decree of my predecessor ; 
and in my judgment, the question was one of title only. 
The question of preference, or right of priority of payment, 
did not arise. 

The claimant in that case obtained his title to The Globe 
through a judicial sale, made in Ohio, and founded upon 
proceedings im rem, in one of the courts of that State. 
These proceedings were in accordance with a statute of 
Ohio, which gave material-men aright to proceed in the 
Ohio State courts, against the vessel itself as a defendant 
very much in the manner of the ordinary proceeding in 
rem in this court. 'The arrest and sale of the vessel, under 
the proceeding in Ohio, were subsequent to the creation of 
the debt or lien upon which the libellant proceeded in the 
District Court, and if the proceeding in Ohio was a valid 
proceeding in rem, to which all persons having an interest 
in the ship were substantially parties, the right acquired by 
the claimant undera sale authorized by such proceedings 
was clearly good and available as against all parties whose 
rights accrued prior to such sale. In other words, the pur- 
chaser at a sale under such proceedings obtained the same 
title which is obtained by a purchaser under proceedings in 
rem in this court. All persons who had maritime or other 
liens on the property at the time of the sale were therefore 
bound to look only to the proceeds of such sale, and were 
entitled to payment of their liens out of such proceeds, 





270 








OURAN IS ah Peal Sti Satan Lon 


















271 





Recent American Decisions. 


either pro rata, or in such order of priority as might be 
established by the court making the distribution. If the 
proceeding in rem, in the Ohio court, was valid and bind- 
ing, the purchaser took the property discharged of all liens, 
and the question of priority of lien was one which could 
only be raised by the different claimants of the fund pro- 
duced by the sale. If the libellant in the District Court 
had a lien upon the vessel at the time she was seized under 
the process of the Ohio court, he should have established his 
right in the latter court, and received his just share of the 
proceeds of the sale, and his failure to do so could give him 
no right against 7'’he Globe in the hands of the purchaser at 
the Ohio sale, nor would it invalidate the proceedings in 
that State, under its statutes. 

Mr. Justice Nelson did not therefore consider the ques- 
tion of preference, and the case of T'he Triumph cannot be 
regarded as conclusive authority binding the judgment of 
this court. It nevertheless demands that grave and respect- 
ful consideration which is always due to the decisions of 
the very learned and able judge of the Southern District. 
Such decisions, when not opposed by decisions in other dis- 
tricts, or in the English Courts of Admiralty, I shall certainly 
deem it my duty to follow until entirely convinced that 
they are inconsistent with other decisions of equal author- 
ity, or with well established principles; but the decisions 
hereafter alluded to, appear to me to authorize the adoption 
in the present case, of such rule as shall, after mature de- 
liberation, appear to be best sustained by authority, and by 
the principles of equity and commercial policy established 
and acted upon in the Admiralty Courts. 

It is understood that my learned predecessor uniformly 
adopted a different rule from that declared in the case of 
The Triumph, and that, in cases of deficiency of proceeds, 
he ordered debts of the same class to be paid pro rata, 
without regard (so far as the clerk of the court can now 
recollect,) to the time when suits, pending at the same 
time, were commenced. In the cases of The Paragon, 
(Ware, 322), and The Phabe, (Ib. 354), the very learned 
judge of the Maine District intimated that maritime liens 
of the same rank of privilege should be paid concurrently, 
without regard to the time the several claimants commenc- 
ed their proceedings ; and no case has been referred to in 
which the case of T'he Triumph has been followed by other 
judges of the District Courts. The questions in this case 
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cannot therefore be regarded as settled by the cases cited, 
and they must be determined upon authority and principle, 
giving due weight and consideration to each. In examin- 
ing the authorities, it has been my object to discover the 
principles upon which the several decisions were made, 
and, if possible, to extract from them some general rule 
decisive of the rights of the parties now before me. 

It is first to be observed, that the parties opposing the 
libellant’s petition had instituted their proceedings before 
the final decree in his favor. If it had been otherwise, they 
would be postponed to the libellant and excluded from a 
participation in the distribution ; for the reason that the 
creditor who obtains his final decree, before other creditors 
having codérdinate or equal claims have brought their ac- 
lions, is entitled to be paid his debt in preference to those 

- who do not assert their claims until after the entry of such 
final decree. ‘This rule prevails both at law and in equity, 
as well as in the Admiralty Courts. T'he Saracen, (2 Wm. 
Robinson, 451; 16 Law Rep., May, 1853, pp. 1, 2.) 

In the Courts of Admiralty this would seem to result from 
the course of their practice and the peculiar nature of their 
proceedings. A ship is arrested at the suit of the party first 
proceeding against it, and the proceeding is in rem, against 
the ship itself, and against all persons having or claiming 
any right or interest therein. Hence all persons have a 
right to intervene for their interest, and the suit is, in sub- 
stance and effect, against such persons, as much as though 
they were specially named as defendants. They are bound 
by the proceeding and decree, and by a sale of the res, 
under such proceedings, their rights therein are effectually 
effectually extinguished. By their failure to intervene for 
the protection of their own interests, they tacitly assent to 
a decree which establishes the right of the libellant to en- 
force his lien upon the property seized, and effectually 
appropriates it to the payment of his claim. 

The case of The Triumph perhaps proceeded upon this 
principle ; and if the final decrees there referred to were 
successively obtained, each before the proceedings next 
commenced were instituted, the decision would be consist- 
ent with the rules of preference, on account of the priority 
of proceeding, which this court considers established. 

In case of a final decree, in favor of one creditor before 
another having an equal or paramount claim, commences 
proceedings or intervenes for the protection of his interest, 
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such final decree may be opened, on sufficient cause shown, 
for the purpose of allowing the apparently tardy creditor to 
assert his claim. The intervention of a creditor for the 
purpose of obtaining payment of his claim concurrently 
with, or in exclusion of, that of the libellant, is in the na- 
ture of a defence to the adverse claim of the libellant ; and 
the same circumstances, which would induce the court to 
excuse a default and open a decree to let in a defence, will 
ordinarily induce it to open a decree for the purpose of 
allowing a creditor, whose right would be barred by such 
decree, to appear and establish the right claimed. This 
will prevent the occurrence of gross injustice by reason of 
the application of a rule which favors the diligent creditor, 
and which Courts of Admiralty from their peculiar practice 
and proceedings must necessarily adopt. 

If no preference is obtained by the actual making of a 
decree, I am inclined to think that maritime liens of the 
same class, or rank of privilege, existing upon a ship sold 
under the order of a Court of Admiralty, should, as a gene- 
ral rule, be paid out of the proceeds of such ship in the 
inverse order of the dates of their creation. The practical 
application of this general rule, to particular cases, may not 
be free from difficulty, and the rule itself must be subject 
to exceptions; but, in my judgment, it ought never to be 
departed from, except for cogent reasons. And it is believ- 
ed that the principle of this rule will be found to be the 
basis upon which numerous decisions, both in this country 
and England, must rest. 

The adoption of such general rule is not inconsistent 
with that difference in rank and the classification of mari- 
time liens, which have been recognised in the Admiralty 
Courts ; and indeed the recognition of different classes of 
maritime liens is necessary to its just and successful opera- 
tion. 

Seamen’s wages have almost uniformly been deemed to 
constitute a peculiar class, and claims for seamen’s wages 
have been preferred to most other claims in all cases where 
there had been no unreasonable delay in instituting pro- 
ceedings for their recovery. As between themselves, the 
wages of seamen for the last voyage have been preferred to 
those due for prior voyages of the same ship, and, it is be- 
lieved, upon the general principle before referred to. In 
some cases, other claims, such as claims in causes of col- 
lision, and salvage, and bottomry claims, have been preferred 
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to seamen’s wages; but these cases proceeded upon the 
same general principle, the preferred claims having accrued 
subsequent to the claims for wages. 

Another, and perhaps the most numerous and important, 
class of maritime liens, are those which grow out of the 
necessities of the ship and the hazards of navigation. This 
class embraces the claims of salvors, bottomry-bond holders, 
material-men, and parties entitled to damages occasioned by 
collision. Pilotage, towage and wharfage should also be 
included. 

For obvious reasons the reports of the English Admiralty 
do not afford any light in respect to the claims of material- 
men, and the order of their payment, but, in respect to the 
other claims of the character just alluded to, several report- 
ed cases may be found in the English, as well as in the 
American reports. It is, perhaps, not too much to say, that 
the reported decisions have not satisfactorily established 
any fixed rule inconsistent with, if they are not sufficient 
to establish, the general rule under consideration. 

Before advertiug to these decisions, it may be useful to 
refer to the reason and policy by which the maritime liens 
belonging to this class are upheld, and which favor the 
adoption of the rule proposed. And first, in respect to 
those which arise er contractu. 

By the general maritime law, these liens exist only 
where the credit was given to the ship, either alone, or in 
connection with her master, or owners, or both. If it 
appear that the credit was given to the master and owners, 
or either, exclusively, the ship is not liable. Whenever 
the lien attaches, credit is given to the ship, and this must 
necessarily be to the ship as it stands, for the credit is given 
in a foreign port, where the creditor cannot ascertain 
whether any, and what, maritime liens are existing against 
her. Hence, where the necessity which upholds the lien 
is established, the lien created when the credit is obtained 
should bind all the interests which centre in the ship, to 
the preservation and success of which the credit is essential. 
These liens rest upon the necessities of the ship, and their 
creation is required to secure alike the interests of the 
owners, and of those having prior maritime liens upon the 
vessel. Neither the bottomry-bond holder nor the material- 
man can enforce his claim without averring this necessity 
and proving it, if denied by the other parties in interest. 
These liens, when large, are generally created in cases of 
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accident or distress, and when the creation of such lien in 
favor of the material-men or bottomry-bond holders affords 
the only means of saving the ship from sacrifice, and ena- 
bling it toearn its freight ; thereby preserving for the bene- 
fit of all, the property to which all must look for payment, 
according to heir respective rights. Suppose a vessel on a 
voyage from Boston to Vera Cruz and back, should necessa» 
rily subject herself to liens of material-men, or take up money 
on bottomry, in the latter port, and, on her return voyage, 
should suffer damage in a storm, and find it necessary to 
subject herself to similar liens in Charleston, and again, in 
consequence of further accidents, at Norfolk and New York; 
is it not clear (the necessity being conceded) that these 
liens ought to have preference in the inverse order of their 
creation? And suppose that important salvage services 
were afterwards rendered her, ought not the salvage com- 
pensation to be paid in preference to the prior claims ? 

The maritime lien is founded in principles of interna- 
tional and commercial policy, and it is allowed, for the pur- 
pose of giving credit to the ship, to enable the master to 
obtain, in a foreign port, the funds necessary to the safe 
and successful prosecution of his voyage, whenever those 
funds cannot be obtained on the credit of the master and 
owners. It is therefore important that these questions of 
preference should be so settled as to maintain and secure 
this credit. The liens thus created are generally discharg- 
ed by the earned freight, at the completion of the voyage ; 
by freight which must, in very many instances, be wholly 
lost, and the ship itself sacrificed, if the necessary credit 
cannot be obtained whenever the necessity for such credit 
may arise. If the last lien created under such necessity 
has a preference over every prior lien, except for seamen’s 
wages, and if those, with the small claims, such as for pilot- 
age and towage, subsequently accruing, are all that are 
likely to take preference, the credit can generally be readily 
obtained, for the security will, in ordinary cases, be abun- 
dant, if the lien is enforced within a reasonable time after 
the voyage is completed. And this rule, while it will ena- 
ble the ship to obtain the necessary credit, when in distress, 
without a stipulation for a ruinous premium, will also tend 
to prevent unreasonable delays in enforcing maritime liens, 
and their consequent unreasonable accumulation ; and will, 
in most, if not in all respects, best promote the interests of 
commerce. 
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This rule has long been established between different 
bottomry-bond holders, and there is little substantial differ- 
ence between the cases of material-men and lenders on 
bottomry. The latter, it is true, stand upon an express 
hypothecation, while the former rely on the implied hypo- 
thecation of the maritime law. But their claims are of 
equal validity, and should be subject to the same general 
rules of priority and preference, unless some other and 
more cogent reason to the contrary can be found. 

The material-man retains and relies upon, the personal 
liability of the master and owners, while the bottomry- 
bond holder does not: the latter puts his money at hazard, 
and the payment of his debt depends upon the safe arrival 
of the ship; but for each of these disadvantages, and the 
risk he assumes, he is allowed to reserve a fair and full 
equivalent in the marine interest for which he always stipu- 
lates. For this reason, the material-man, who secures to 
himself only common interest, and requires no extraordi- 
nary premium for the less but not inconsiderable risk which 
he necessarily runs, should, when the necessity which sup- 
ports his claim is fully established, be placed upon the same 
footing, and be entitled to equal equities, with the lender 
upon bottomry. Indeed, the money raised by bottomry is 
not unfrequently paid to the material-man, and it would be 
difficult to offer any substantial reason why the mechanic, 
or small dealer, who supplies labor and materials, should 
not be equally favored with the capitalist, or wealthy mer- 
chant, who lends money with a clear knowledge of the 
risk he assumes, and secures to himself an ample iuterest 
for his money, and a satisfactory premium for the hazard 
to which it is subjected. Neither these differences, nor any 
others that, at present, occur to me, are of such a character 
as to require that there should be, so far as the question of 
preference is concerned, any substantial distinction made 
between the claims of material-men and lenders upon bot- 
tomry. 

The privilege of a successful suitor in a case of damage 
by collision, rests upon other grounds. “It is given to the 
creditor because the law favors him over others for having 
suffered a wrong —a loss imposed by the delictum of 
others —the master and crew of the vessel in fault. The 
damage, when recovered, operates not only as a civil in- 
demnification, but as a quasi penalty against the wrong- 
doer ; and it is for the public weal that the penalty shall 
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always be enforced, so that such wrong may not, by pass- 
ing unredressed, incite others to a similar negligence in 
navigation.” 16 Law Rep. 6. 

The creditor in damage has no option, no caution to 
exercise ; the creditor on mortgage or bottomry, or whose 
claim is for materials furnished, has. He may consider all 
possible risks, and give credit or not, as he may think most 
advisable for his interest. He has an alternative, the suitor 
in damage has none. The Aline, (1 Wm. Rob. 118.) 

These, and other considerations founded in justice and a 
wise commercial policy, are sufficient to give to the suc- 
cessful suitor, in a cause of collision and damage, a lien of 
as high a rank as that conceded to lenders on bottomry, 
and the English Admiralty has uniformly placed such suitor 
in at least as favorable a position as that occupied by the 
bottomry creditor. 

The claims of the libellants in the collision cases will 
therefore be considered as of equal rank with those of 
material-men, and the general rule of preference, before 
stated, will be adopted, as just in principle, as required by 
considerations of commercial policy, and as best sustained 
by authority. 

Not having had leisure to digest and arrange the authori- 
ties which sanction the adoption of this general rule, and 
which give a priority to seamen’s wages, I shall refer to 
but a portion of the cases, and shall not attempt their or- 
derly arrangement. 

Seamen’s wages are preferred to most other claims, in 
all Courts of Admiralty. They are hard-earned, and liable 
to many contingencies ; and few claims are more highly 
favored, or more carefully and zealously protected by law. 
The sailor’s claim is a sacred lien ; and as long as a single 
plank of the ship remains, he is entitled, as against all other 
persons, to the proceeds, as a security for his wages; for 
by his labor the common pledge for all the debts is pre- 
served. His demand for wages is preferred to all other 
demands, for the same reason that the last bottomry bond 
is preferred to one of prior date. 3 Kent, Comm. 196, 197; 
Blaine v. The Charles Carter, (4 Cranch, 328, 332) ; The 
Ship Virgin, (8 Peters, 538, 553); Pitman v. Hooper, 
(3 Sumner, 50, 58-60); T'he Madonna D’Idra, (1 Dod. 
37); The Sidney Cove, (2 Ib. 13.) 

Numerous cases have established the principle, that the 
last bottomry bond is entitled to priority over previous 
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ones, as well as over prior mortgages; and such is the rule 
as universally applied in this country and in England. 
3 Kent’s Com. 197; The Rhadamanthe, (1 Dod. 201) ; 
The Betsey, (Ib. 289); The Sidney Cove, (2 Ib. 1); The 
Eliza, (3 Haggard, 87); The Constantia, (4 Notes of 
Cases, 285.) 

In the case of The Jerusalem, (2 Gall. 345,) it was 
held by Judge Story, that a sum due for repairs made sub- 
sequent to the execution of a bottomry bond, should be 
paid in preference to the claim of the bond-holder, because 
the repairs were necessary to the security of the ship, and 
increased her value. And he declared that the case was 
analogous to that of a second bottomry bond, or the lien 
of seamen’s wages, which had always been held to have a 
priority of claim, though posterior in time to the first bot- 
tomry bond. 

In the case of The St. Jago de Cuba, (9 Wheat. Rep. 
409,) Mr. Justice Johnson, in delivering the opinion of the 
court, said, that certain questions arising in that case were 
“all solved by a reference to the nature, origin and objects 
of maritime contracts. The precedence of forfeiture has 
never been carried further than to overreach common law 
contracts entered into by the owner; and it would be un- 
reasonable to extend them further. The whole object of 
giving admiralty process and priority of payment to privi- 
leged creditors, is to furnish wings and legs to the forfeited 
hull to get back, for the benefit of all concerned; that is, 
to complete her voyage. 

“There are two considerations that fully illustrate this 
position. It is not in the power of any one but the ship- 
master, not the owner himself, to give these implied liens 
on the vessel; and in every case the last lien will super- 
sede the preceding. ‘The last bottomry bond will ride over 
all that precede it; and an abandonment to a salvor will 
supersede every prior claim.” 

In that case the court decided, “That the fair claims of 
seamen, and subsequent material-men,’’ were not over- 
reached by the previous forfeiture of the vessel, in conse- 
quence of a violation of the laws of Congress relating to 
the slave trade ; and it is presumed that the whole court 
concurred in the above dictum of Mr. Justice Johnson. 

In the case of The Paragon, ubi supra, Judge Ware 
said —- “‘ Among privileged debts against a vessel, after the 
expenses of justice necessary to procure a condemnation 
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‘and sale, and such charges as accrue for the preservation of 
the vessel, after she is brought into port, (1 Valin’s Com. 
362 ; Code de Commerce, No. 191,) the wages of the crew 
hold the first rank, and are to be first paid. And so sacred 
is this privilege held, that the old ordinances say, that the 
savings of the wreck, to the last nail, are pledged for their 
payment. (Consulat de la Mer, ch. 138; Cleirac sur juge- 
mens d’Oleron, Art. 8, n. 31.) And this preference is al- 
lowed the seamen for their wages, independently of the 
commercial policy of rewarding their exertions in saving 
the ship, and thus giving them an interest in its preserva- 
tion. The priority of their privilege stands upon a general 
principle, affecting all privileged debts, that is, that among 
these creditors, he shall be preferred who has contributed 
most immediately to the preservation of the thing. 2 Valin’s 
Com. 12, liv. 3, tit. 5, art. 10. It is upon this principle 
that the last bottomry bond is preferred to those of older 
date, and that repairs and supplies furnished a vessel in her 
last voyage take precedence of those furnished in a prior 
voyage, and that the wages of the crew are preferred to all 
other claims, because it is by their labors that the common 
pledge of all these debts has been preserved and brought 
to a place of safety. To all the creditors they may say 
salvam fecimus totius pignoris causam. 'The French law, 
Ordinance de la Marine, liv. 1, tit. 14, art. 16; Code de 
Commerce, 191, confines the priority of the seamen for 
their wages to those due for the last voyage, in conformity 
with the general rule applicable to privileged debts, that 
the last services which contribute to the preservation of the 
thing shall be first paid.” 

The fact that Judge Ware said in the same case, “ When 
all the debts hold the same rank of privilege, if the property 
is not sufficient to fully pay all, the rule is that the credit- 
ors shall be paid concurrently, each in proportion to the 
amount of his demand,” and also intimated in the case of 
The Phabe, Ware, 354, that liens on the ship must be paid 
“not in exclusion, but in concurrence with other liens, 
standing in the same degree of privilege,” has not been 
overlooked, but considering the facts of those cases, and the 
language of the learned judge in the case of T'he Paragon, 
as first above quoted, it seems to be entirely clear that not 
only the character of the liens, but the dates at which they 
attached, were, in the opinion of Judge Ware, to be taken 
into consideration in determining the order of preference, or 
“degree of privilege,” of the respective claimants. 
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In the case of The Paragon, the claims were three in 
number, two under bills of lading for the same voyage and 
one for seamen’s wages. The last was of course preferred, 
and the other two should, under the principles sought to be 
established in this case, have been paid concurrently as 
directed by Judge Ware. The report shows that the differ- 
ent claimants in that case were not and could not have been 
held to be entitled to be paid concurrently, on the ground 
that their suits were simultaneously commenced. 

In the case of The Phabe, the learned judge was speak- 
ing of a claim for wharfage, accruing while the vessel was 
under arrest ; and this claim, as one of the expenses of the 
legal proceedings, should, of course, have been paid concur- 
rently with the other expenses of such proceedings. 

It is also proper to remark in this connection, that the 
decisions of my learned predecessor, Judge Conkling, to 
which reference has already been made, may have been in 
cases where seamen were*claiming wages for the same 
voyage ; where material-men had simultaneously given 
credit to the vessel, in furnishing materials for the same 
voyage or season, or where all the parties interested in the 
question of preference claimed under bills of lading for the 
same voyage. The cases referred to, as they were stated 
at the bar, may not have been inconsistent with the princi- 
ples adopted in this case. 

In the case of Zhe Aline, (1 Wm. Robinson, 111,) the 
successful suitor in a cause of collision and damage was 
held to have a preferable claim to be indemnified, as against 
a mortgagee or bond-holder prior to the period when the 
damage was done; but the court evidently entertained the 
most decided opinion, that if the repairs had been effected 
after the collision by a stranger, on the security of a bond 
of bottomry, the case would have been altogether different. 

In the case of The Sabina, (7 Jurist, 182,) it was held 
that subsequent salvage took preference of seamen’s wages, 
as but for the salvage the seamen’s lien would have been 
lost. 

In the ‘case of The Evxeter,(1 C. Robinson, 173, 177,) 
where three several bottomry bonds had been executed for 
moneys advanced on the same general invitation for loans 
on the security of the ship, but one bond bore a date differ- 
ent from that of the others, the late Lord Stowell declared 
it appeared upon the evidence that the parties acted in 
privity and concert with each other, as the money was 
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advanced on the same general invitation, for the same 
repairs, in which all were equally interested, and on the 
same terms, and therefore that the payment should be pro 
rata, without any preference. And this was in a case 
where it appeared that one of the bond-holders had com- 
menced his suit long before the others instituted their pro- 
ceedings. Indeed no reference seems to be made, in the 
English reports, to the date of the commencement of pro- 
ceedings, pending at the same time, as affording a ground 
for giving to one claim a preference over others of the same 
class, except in the case of The Saracen, (2 Wm. Robinson, 
451.) In that case the second action was entered after the 
hearing, and on the same day that the decree was pro- 
nounced in favor of the libellant, in the first suit, and the 
two suits were brought to recover the damages sustained 
by the libellants, in each, in consequence of the same col- 
lision. If the two suits had been commenced at the same 
time, it is clear that the libellants would have been entitled 
to be paid concurrently ; but the court held that the party 
who had obtained a decree establishing his rights before 
the other, having a claim of precisely the same character, 
and arising at the same time, had entered his action, could 
not be compelled to surrender the benefit of his decree by 
sharing it with the less diligent claimant. If the second 
libel had begn filed before the hearing upon the first, the 
court would, doubtless, have directed the two claims to be 
paid pro rata. The language of Dr. Lushington, in deliv- 
ering his opinion in that case, appears to warrant that con- 
clusion. 

In the case of The Selina, (2 Notes of Cases, 18,) Dr. 
Lushington held that seamen’s wages which accrued after 
the salvage services in that case had been rendered, were en- 
titled to a preference over the claims of thé salvors, and that a 
bottomry-bond holder, where the money was properly taken 
up, on bottomry, after the salvage services, was entitled to 
alike preference. In respect to sums due for wages prior 
to the salvage service, he declared that he entertained some 
doubt ; and yet it is quite clear that the inclination of his 
mind was strongly in favor of giving a preference to the 
salvors. 

In the case of The Constantia, (4 Notes of Cases, 285 
and 518,) the last dated bottomry bond was preferred, and 
two others, bearing the same date, were held to be entitled 
to be paid pro rata, without regard to the time when these 
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claimants severally instituted their proceedings. In this 
case, (p. 518,) it appears that seamen’s wages, earned both 
before and after the execution of bottomry bonds, were 
preferred over them, and that subsequent towage and pilot- 
age were also paid in preference to the bond-holder’s lien. 
In the same case, (4 Ib. 684,) Dr. Lushington held, that 
the lien of the bottomry bond should not be defeated by a 
lien, prior in point of time, for goods thrown overboard for 
the safety of the ship. 

In the case of The Mary Ann, (7th Jurist, 94,) Dr. Lush- 
ington intimated a very decided opinion that seamen’s 
wages on the outward voyage before a bottomry bond was 
given, would not be preferred to the bond-holder’s lien ; but 
he declared that subsequent wages would have a preference. 
Subsequent salvage, seamen’s wages, pilotage and towage 
are entitled to a preference over a prior bottomry bond. 
The Selina, (2 Notes of Cases, 18); Favorite de Jersey, (2 
Robb. 232); The Dowthorpe, (2 Wm. Rob. 79.) 

An able writer upon the subject of maritime liens, in 
the very valuable article published in the Law Reporter, 
ubi supra, says, that “In liens ex contractu, this prefer- 
ence or right of priority, depends upon the dates at which 
the liens have attached. For the rule by which that 
priority is determined, requires that the demand or ser- 
vice for which that privilege is claimed, be posterior in date 
to other services or liens. The ground of this inversion of 
rule is just and obvious. In the hazardous trade of the sea, 
the services performed at the latest hour are most efficacious 
in bringing the vessel and her freightage safely to their 
final destination. Each foregoing incumbrancer, therefore, 
is actually benefited by means of the succeeding incum- 
brance, and the equity of the Court of Admiralty, in 
adjudieating cases of conflicting liens of this nature, takes 
that as the principle of its decisions.” 

This writer states that, in the case of The Chimera and 
other cases, seamen’s wages were held not to take prefer- 
ence of the damages awarded in a cause of collison and 
damage, (see the article and cases cited in Law Reporter, 
vol. 16, pp. 5, 9, and 10,) but, after an examination of the 
cases of the Sidney Cove, (2 Dod. 13,) The Louisa Ber- 
tha, (1 Law and Equity Rep. 665,) and our own authori- 
ties, lam inclined to think that seamen’s wages for the 
same voyage (and probably for the same season upon our 
lakes), should be preferred to the claims of the suitor in 
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damage, though seamen’s wages for a former voyage, or a 
former season, should not be so preferred. 

In England it seems to be still undecided, (same article, 
p: 9,) whether salvage of a vessel subsequently to that 
vessel’s occasioning damage, is absorbed by the latter lien 
or has preference over it; but I see no reason for doubt 
upon that question. The last lien should be preferred, 
whether it attaches by reason of salvage services, or a col- 
lision. If a collision-claimant does not enforce his lien 
until the vessel is lost, or in danger of loss, and she is saved 
by the efforts of salvors, those salvors should certainly have 
the preferable claim ; and if after salvage services are effect- 
ed, the vessel causes damage before the salvor’s lien is en- 
forced, the right of the salvors, like any other lien or 
proprietary interest, must be subject to the claims of the 
injured party. 

In short, all parties, except seamen, holding ordinary 
maritime liens upon a vessel, are, to some extent, treated 
as though they had a proprietary interest in the ship, and 
their interests, whatever they may be, are subject to all 
liens which the necessities of the ship, or a collision caused 
by the carelessness or misconduct of those in charge, may 
subsequently impose. 

It can hardly be necessary to say that the order of prefer- 
ence, now indicated, will be followed only when the liens 
belong to the same class, and that it is not intended to 
decide that a bottomry bond executed by the owner, or 
claims under contracts of affreightment, are to be paid in 
the same order as though they were liens arising from, and 
founded upon, the necessities of the ship. Nor is it in- 
tended to declare that any difference will be made between 
seamen’s wages for the same season of navigation upon 
the lakes, or between the claims of material-men who are 
concurrently giving credit to a ship, or vessel, in fitting her 
out for a specific voyage, or in preparing her for business 
at the commencement of a season of navigation; or who 
keep, concurrently, open accounts with a vessel during such 
season of navigation. Their claims may, perhaps, properly 
be considered as accruing at the same time, and be paid 
concurrently without any departure from the general rule 
we have been considering. T°or most purposes, a season of 
navigation, upon the great lakes and their connecting 
waters, may be assimilated to a voyage, as that term is 
frequently used in the admiralty reports; and to found dis- 
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tinctions and give preferences upon short inland voyages, 
occupying from one to ten days each, would, in many cases 
of seamen’s wages, and of several material-men keeping 
Open accounts against a vessel, be impracticable, if not ab- 
surd. All these questions are, very likely, sooner or later 
to be presented for consideration, and the exercise of the 
admiralty jurisdiction upon our great inland lakes will re- 
quire a system of rules and a series of decisions quite dif- 
ferent from those of the courts of admiralty sitting upon 
the seaboard, but consistent with, and founded upon, those 
great principles of commercial and international policy 
which have hitherto controlled the decisions of the Courts 
of Admiralty of the United States, and of the other com- 
mercial countries of the civilized world. 

It would be unwise to attempt to anticipate and decide 
these questions, or others of a similar character hereafter to 
arise ; and, judging from the experience of the past, they 
are likely soon enough to be brought into litigation, and to 
demand the mest careful examination and the most delibe- 
rate consideration. 

The general principle before stated, and its practical ap- 
plication in a case like the present, may be taken as the 
settled law of this court; but the other questions which 
have been suggested in the course of this opinion, will be 
still open to argument, and subject to future consideration, 
whenever suitors shall deem it for their interest to present 
and argue them. 

John Ganson, for the libellant and petitioner. 

E. Cook, T. C. Welch, I. T. Williams, and P. Hoff- 
man, for sundry claimants opposing the petition. 





District Court of the United States, Southern District 
of New York, July, 1853. 


Tue Unitrep Srates v. OnE PACKAGE OF READY-MADE CLOTHING. 


Costs in the Federal Courts —Construction of Statute 1853, Chap. LXXX. 


The Act of February 26, 1853, repealed all antecedent legislation of Congress on 
the subject of costs, and changed the existing usages and practice of courts 
therein, and limited costs to the specific appointments of that statute. 

The taxation of costs according to former statutes, and the former usage and 
practice of the court, for services not mentioned in the statute, disallowed. 

The opinion of the Attorney-General of the United States, contra, not followed, 


Tue statement and facts of the case sufficiently appear 
in the opinion of Bertrs, J. 
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This is an appeal from the taxation of the bill of costs of 
the United States’ Attorney, made by the clerk, and has 
been brought before the court and submitted to its decision 
upon arguments, in writing, in behalf of the respective par- 
ties. The goods were seized by the Collector, as forfeited 
to the United States, and a libel of information in the usual 
form was filed to procure their condemnation. The claim- 
ant petitioned the Secretary of the Treasury for a remission 
of the forfeiture, which was granted upon the condition 
that the claimant pay the taxable costs in the cause. The 
United States’ attorney submitted to the clerk a bill of 
costs, containing the following items : 

Retaining fee, $8; drawing information, fol. 12, $3.16 ; engrossing, 
$1.58; copy of same, $1.58; counsel] perusing and amending, $2.50 ; 
drawing, engrossing and copy of report to Solicitor of the Treasury, $1 ; 
motion that marshal return monition, $3 ; attending on return of monitivn, 
$1; drawing, engrossing and copy of additional report to Solicitor of the 
Treasury, $3.624; drawing, engrossing and copy report to solicitor of 
suit pending, $1; drawing costs and attending taxation, $1.25; copy 
taxed bill to file, $1; drawing, engrossing and copy report of suit decided, 
$1; drawing and engrossing consent for time to answer, 50c. ; proctor’s 
and advocate’s fee on motion to bond, $3.624; discontinuing cause, 
$5; filing remission, with certificate, $1; two depositions taken and 
admitted as evidence in the cause, $ 5. 

The Attorney claimed that, by the law, as it now stands, 
he was entitled to their taxation to that amount. The 
claimant of the goods objects to the allowance of any fee 
or taxation other than $5, for discontinuance of the cause. 
The clerk taxed $5 for discontinuance and $5 for taking 
the two depositions, and rejected all the other items of the 
bill, amounting to $35.82. 

The counsel for the claimants insist that the act of Feb- 
ruary 26, 1853, is peremptory, and excludes the allowance 
of any costs not specifically given by the statute. The 
United States’ attorney maintains that the act should be 
interpreted as fixing a compensation only in respect to the 
particular services designated, and that all other services 
necessarily performed in a cause are to be compensated 
according to the law of costs as it stood previous to the 
enactment of the statute. He offers, in support of this 
construction of the act of 1853, the official opinion of the 
Attorney-General of the United States, given to the Secre- 
tary of the Interior, on the very point. ‘That opinion is as 


follows: 
Arrorney-Generat’s Orrice, 16th June, 1853. 
Sir: In answer to the inquiry of the Marshal of the Southern District 
of the State of New York, referred to me by your note of the 13th ult., I 
state as follows :— 
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The act of Congress of February 26, 1853, to regulate the fees and 
costs to be allowed clerks, marshals and attorneys of the courts of the 
United States, provides as marshal’s fee ‘‘ for transporting criminals, ten 
cents per mile for himself, each necessary guard and each prisoner.”’ If 
the language were ‘for transporting prisoners,’”’ it would have disposed. 
of the case presented as a subject of inquiry, namely, that of a witness in 
custody for safe keeping ; but it does not, and this case is not provided for 
by the act. It is a casus omissus. I think for such duty, that is, the 
transposition of a witness in custody, the marshal is entitled to charge the 
fee of the nearest analogous case, that of transportation of a criminal as 
allowed by the act of Congress, or actual expenses to be certified by the 
court. 

The act, it is true, declares at the outset, that, in lieu of the present 
compensation of clerks, attorneys, marshals and others, ‘* the following 
and no other compensation shall be allowed.’’ But this must be under- 
stood as the following and no other compensation ‘‘ for any services men- 
tioned in this act.”’ - 

If the attorney, clerk or marshal, is compelled by Jaw to perform a 
service, or incur a charge, in a matter not specified by the act, he is to 
receive a reasonable allowance therefor, notwithstanding the above-cited 
phrase of general conclusion. 

I have the honor to be your obedient servant, 
(Signed) C. CUSHING. 


Hon. Rosert McCrietianp, 
Secretary of the Interior. 


Although the subject was considered by the court in 


March term last, and a decision was then made which gave 
to the act of February, 1853, the effect of excluding all 
costs to the officers of court which are not specifically ap- 
pointed by the statute, (Thorne v. The Schooner Victoria, ) 
yet I willingly review the point, under the aid of the able 
argument of the respective counsel, and with the benefit of 
the opinion of the first law-officer of the government. 

The exposition put upon the statute by the Attorney- 
General, and which is claimed to be the correct one by the 
United States’ attorney, is, that it is exclusive or restrictive 
in respect to the allowance of fees or compensation, only 
in cases in which a fee or compensation is mentioned in 
the act ; and that, where a service required by law is per- 
’ formed, or a charge is incurred, by an officer of court, in a 
matter not specified by the act, he is entitled to receive a 
reasonable allowance therefor, and the measure of compen- 
sation pointed out is “the fee of the nearest analogous 
case.” In the case of no other officer of court can the just- 
ness, and, indeed, necessity of the principle recognised by 
the attorney be more strongly illustrated, than in respect to 
the compensation of the United States’ attorney, and of 
which the bill of costs now under consideration is one of 
the feeblest instances. 
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The only items of charge, named in the statute, are ‘ for 
discontinuing the cause” and “depositions taken and ad- 
mitted as evidence,” neither of them requiring the personal 
action or even attendance of the United States’ attorney, 
and which are acts ordinarily done by others upon his mere 
assent, whilst the examination and study of the invoices 
and entries, the statutes and decisions applicable to the 
subject, the preparation and settling the libel of informa- 
tion, matters all requiring deep professional learning and 
careful personal attention and labor, as also for attending 
court and taking measures to speed the cause ‘and resist 
delays on the part of the claimants of the property seized, 
and to protect the interests of the United States against the 
admission of inadequate or incompetent bail, all involving 
his official and professional responsibility as well as the 
occupation of his time, are not specified in the act as ser- 
vices to be compensated, and if any fee is allowed for them 
it must be under the exposition given the statute by the 
Attorney-General. 

This case, it is stated, affords a weak instance of the 
operation of the law, because there is no reason to presume 
that the services of the attorney, out of court, in presenting 
and protecting the laws and interests of the government, 
were special or beyond those of the most ordinary classes 
of litigation. But it is to be remarked, that the rule gov- 
erning the taxation of costs in this case must be applied to 
those of the highest magnitude, often falling under the 
management of the United States’ attorneys, in which the 
revenue is implicated to vast amounts of money, and which 
present the most intricate and perplexing questions of law 
and fact which the courts, on the law and equity side, are 
called upon todetermine. For drawing and revising plead- 
ings and proceedings in such cases, and advising and 
attending upon the various applications and motions made 
necessary out of court, the United States’ attorney can re- 
ceive no compensation, unless the act of 1853 admits the 
construction put upon it by the Attorney-General. 

Feeling the impressive justice of the claims of the Unit- 
ed States’ attorney in this case, and being also persuaded 
that the public interests are intimately concerned in _pro- 
viding a reasonable compensation to so important an officer 
in the position he occupies, for the services imposed upon 
him by law, I have reconsidered my former judgment in 
the matter, with a strong desire (I am conscious of no judi- 
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cial impropriety in acknowledging the bias,) to coincide 
with the opinion of the Attorney-General, and to regard 
the failure of the act to make provision, in a case so mani- 
festly important and just, as a casus omissus, which it is 
competent to the court to supply by intendment and con- 
struction. The re-examination of the subject under such 
pre possession, has failed to convince me that the act admits 
the interpretation proposed. On the contrary, it appears to 
me, that carrying out the reasoning upon which the con- 
struction contended for is based, it not only in effect nulli- 
fies the ‘statute, but enacts and re-establishes a law in its 
place, which Congress by this act expressly repudiated. 

The act of March 3, 1842, (5 Stat. at Large, 484,) fixed 
the tariff of compensation to the officers of the United States 
in both districts of New York, at the fees and emoluments 
allowed by the laws of the State of New York, to like State 
officers in the highest court of original jurisdiction of the 
State, according to the nature of the proceedings, for like 
services therein. Those provisions Congress declares, by 
the act of February 26, 1853, confine these officers to the 
fees allowed by the State law, and then repeals the provis- 
ions themselves in express terms. (10 Stat. at Large, 167.) 

Taking the view of the subject most favorable to the 
claims of the United States’ attorney, this explicit abroga- 
tion of the law of 1842 placed the officers of the New York 
courts under the law of costs applicable to all other courts 
of the United States, or pre-existing usages and practices, 
particularly in reference to the courts of this State. 

The act of March 3, 1841, (5 Stat. at Large, 427,) had 
established a special law of costs for officers of the United 
States’ courts, to the following effect: “In lieu of all fees, 
emoluments and receipts now allowed in districts where 
the present entire compensation of any of the officers herein- 
after named shall exceed the sum of fifteen hundred dollars 
per annum, it shall and may be lawful for the United States’ 
clerks, attorneys, counsel and marshals, in the District and 
Circuit Courts of the United States, in the several States, 
to demand and receive the same fees that now or hereafter 
may be allowed by the laws of the said States respectively, 
where said courts are held, to the clerks, attorneys, and 
counsel and sheriffs in the highest court of the said States, 
in which like services are rendered ; and no other fees or 
emoluments, except that the marshals shall receive in full 
for summoning all the jurors for any one court, $30; and 
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shall receive for every days’ actual attendance at any court 
$5 per day ; and ‘for any services, including the compensa- 
tion for mileage performed by said officers in the discharge 
of their official duty, for which no compensation is provided 
by the laws of the said States, respectively, the said officers 
may receive such fees as are now allowed by law, accord- 
ing to the existing usage and practice of said courts of the 
United States” — and limited the amount of fees and com- 
pensation to be retained by such officers. ‘This law was in 
force in this State, in common with the rest of the Union, 
until modified and restricted in relation to the New York 
courts, by the now repealed act of 1842. 

I apprehend there can be no ground to question that the 
act of February 26, 1853, operated a repeal of the act of 
1841 not less effectually than that of 1842, both by the 
declared purpose and effect of the act of 1853, and also by 
force of the repealing enactment of section fifth. 

It is to be remarked, that the act of 184I sanctioned the 
costs established by the long-established usage and practice 
of the United States’ courts, by declaring, that in cases 
where no appropriate fee was provided by the State law, in 
compensation of services rendered, “ the said oflicers may 
receive such fees as are now allowed by law according to 
the existing usage and practice of said courts of the United 
States.” 

The act of 1853 removes the distinction before existing 
between the oflicers of the United States’ courts in this State 
and those in other States, and then establishes a new law 
of costs governing the entire Union, declared to be “ in lieu 
of the compensation now allowed by law” to those officers. 
To make this declaration more efficacious, Congress not 
only introduces a general repealing clause in sec. 5, in the 
emphatic words, “that all Jaws and regulations heretofore 
made, which are incompatible with the provisions of this 
act, are hereby repealed and abrogated ;” but an enactment 
is superadded to the two above-stated methods of rescind- 
ing all antecedent laws on the subject, that “no district 
attorney, marshal or clerk, or their deputies, shall receive 
any other or greater compensation for any services rendered 
by him, than is provided in this act ; and all acts and parts 
of acts, allowing to either of them any other or greater fees 
than is herein provided, are hereby repealed, and to receive 
any other or greater compensation is hereby declared to be 
a misdemeanor.” (10 Stat. at Large, 169.) 
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The intention of Congress to displace any authority in 
force, by statute or usage, or discretion of courts, giving 
fees or costs to the officers named, and to establish the pro- 
visions of the act of 1853 as the exclusive law of costs to 
the United States’ courts, it seems to me, cannot be matter 
of doubt, under the declarations and interdictions of that act. 
The act signifies plainly that Congress had in contempla- 
tion all antecedent legislation on the subject, and the exist- 
ing usages and practice of the courts, from which was 
derived authority to award costs to the officers of court, 
and meant by direct and strong language to repudiate all of 
them, and in lieu of every such power, to limit and confine 
costs to the specific appointments of the statute. 

Only two items in the bill of costs now under considera- 
tion are named in the act of 1853. The others are taken 
from the State statutes and the usages and practice of the 
United States’ courts in this district. ‘To sanction their 
allowance, would be, in my opinion, to reinstate the act of 
1841, and to hold by judicial construction that the legisla- 
ture intended to give those officers a suitable compensation 
for every service they are required to perform, in contra- 
diction to the positive assertions of the statute. 

It is not the province of the court to meet any equity, 
however urgent, by enacting a new law to satisfy it. The 
wisdom of Congress deemed it expedient in this case to 
deny all fees and compensation to the United States’ attor- 
ney for instituting and managing a litigation, in support of 
the interests of the government, and to give him a reward 
only for discontinuing the cause. It is my duty to carry 
that will of the legislature into effect, without consideration 
of the operation of the rule upon the rights of the officer or 
the interests of the public. 

If the views of the Attorney-General were to be adopted, 
there would be embarrassment, if not an utter impractica- 
bility, in attempting to bring this case within the principle 
announced by him, for I can find no service, specified and 
compensated by the act, which bears an analogy to those 
charged for in this bill of costs, other than in this, that the 
services named in the statute have relation to conducting a 
suit in court, and those charged in this bill have that char- 
acter, and in our system of practice are necessary to that 
end. With all respect for the judgment of the eminent 
public officer, I am compelled to say that it does not appear 
to me within the competency of the courts or accounting 
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officers to introduce into this particular statute a method of 
compensation not designated and directly sanctioned by it. 

The taxation of the clerk is accordingly affirmed. This 
includes the charge of $5 for taking two depositions. The 
charge is in the words of the act, and the court must 
assume that the services have been rendered. ‘The attor- 
ney is accordingly entitled to receive $5 for discontinuance 
of the cause, and $5 for two depositious taken and admitted 
as evidence in the cause, and the residue of charges for 
services appropriate to the case, and allowable under the 
laws as they existed prior to this statute, amounting to $35, 
must be disallowed. 





FAiscellanecous Entelligewuce. 


Stavery in Lovtstana. — We have received a copy of the Address of 
the Hon. John Perkins, Judge of the 10th District Court of Louisiana, to 
the Grand Jury of that Court, in May last, with the following passages, 
relating to the statutes concerning the treatment of negroes, marked. 

**In addition to this general summary of your duties, gentlemen, it has 
been my habit, ever since I have been on the bench, to invite your atten- 


tion to the statutes of the State, regulating the condition and treatment of 


the negroes of the parish. This is a very important branch of your 
duties, and I cannot too urgently press it upon your attention. 

In Louisiana we have a population of 517,839 persons. Of these 255,- 
416 are whites ; 244,786 are slaves, and 17,537 are free negroes. The 
white and black population are very nearly equal. From an examination 
of the population tables, made out for the Convention that formed our new 
Constitution, I find that there are more blacks in proportion to the white 
population, in this than in any other judicial district of the State. ‘This 
district is composed of the parishes of ‘Tensas, Madison and Carroll. In 
Tensas, there are 900 white persons, and 8,138 blacks, that is, about nine 
blacks to one white person. In Madison, the proportion is about six 
blacks to one white person, and in Carroll nearly three blacks to one white 
person. 

This is a great difference, and it imposes upon grand jurors extreme 
vigilance in seeing that the laws for the police of the parish are properly 
enforced. Slavery, that is, the whole or partial deprivation of particular 
individuals of certain rights, has existed in all ages and nations. It is 
implied to a certain degree in the very idea of government, and whether it 
be the government of one man over all his fellows, or of a great many 
different men over their fellows, and whether the authority be exercised in 
the relation of State and subject, father and child, master and apprentice, 
or master and slave, it varies only in degree. In each case, men by their 
birth, or from circumstances over which they have no control, incur on 
the one side dependency, and on the other authority. Now there are no 
rights without corresponding duties, and the right of property in the labor 
of another, accompanied with obedience and submission, imposes at the 
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same time the duty of protection and good government. In proportion as 
these rights are recognised and these duties discharged, these relations of 
State and citizen, parent and child, master and apprentice, and master and 
slave are attended with blessings, or the reverse. ‘The relation of master 
and slave, along with these other relations, existed before the Revolution 
in each of the thirteen colonies. England introduced the negro into the 
other States against the remonstrances of the colonists, just as France did 
into Louisiana. We have been born into existing institutions, and as- 
sumed, with the other obligations, those resulting from the existence of 
slavery in our midst. We must discharge them. The three million 
Africans in this country are elevated far above the naked heathen their 
ancestors were, when they first landed on these shores. 

They have been in a degree civilized and christianized. When kept 
from idleness and drink, protected in their rights, and treated as the law 
requires, their condition compares favorably with the laboring class of any 
other country. When deprived of these guaranties, their condition is 
pitiable indeed. There has been so much unjust abuse of the slaveholder, 
and such scandalous misrepresentations of the Jaws of Louisiana, with 
reference to the treatment of slaves, that I can understand how difficult it 
is for you, as grand jurors, to preserve such feelings of indifference in 
the midst of denunciation, as to enforce the statutes of our State for the 
protection of the negro, with the zeal your natural impulses would 
— You should recollect however, in the words of a distinguished 

udge of South Carolina (Judge O’ Neal), that ‘ The first law of slavery, is 
that of kindness from the master to his slave,’ and that it is as much your 
duty to protect the negro from the evil effects of fanaticism, as from any 
thing else. He is our dependent, and looks to us for protection, and 
interest and humanity both require that kindness be enforced and incul- 
cated by law. So considerate is the law of Louisiana on this point, that 
it makes it the duty, not only of every judge and grand juror, but of every 
private citizen to whose knowledge their ill treatment comes, to report it 
at once to the nearest magistrate, whose duty it is to keep himself in- 
formed of the treatment of the negroes within his district, and enforce, 
* by every means in his power,’ the humane provisions of our law. As 
this court is given especial jurisdiction in much that concerns the police of 
this class, and is particularly required to bring to your notice certain stat- 
utes, I would remind you of that one affixing a penalty to the introduction 
into the State, or the subsequent sale, or purchase of a ‘ Statu Liber’ or 
one who is entitled to his freedom afier a certain period — or of one who 
has been convicted of a capital crime, or who has ever been accused of 
insurrection, or who has resided in any county of any State, where there 
has been an insurrection within two years. 

Self-protection requires that this statute be rigorously enforced. It 
was passed at a time when public attention was alarmingly directed to the 
subject, and the necessity for it still exists. 

he first Legislature that met in this State, passed a law, that negroes 
should be well fed and clothed; comfortably housed, taken care of in 
sickness, (‘ with temporal and spiritual care; ’) supported in their old 
age, not brutally punished, nor cut, nor mutilated, nor sold away from 
their children when no longer able to work ; nor a mother separated from 
her child under ten years of age ; that they should have their Sundays 
free, or if made to work on that day, be paid for their labor. Nearly half 
a century has passed, and these provisions are still the law of Louisiana. 
They have been sanctioned by repeated decisions of our Supreme Court, 
been enforced by juries, and have become so, far incorporated into public 
sentiment, that scarce a greater reproach can be made a citizen than that 
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of cruelty to his slaves. For although our law regards negroes as prop- 
erty, it also deals with them as human beings; and one of the most 
beautiful decisions of the late Supreme Court, (delivered by Judge Pres- 
ton) declares the slave to be the property of the master fur lawful, ‘ not 
for immoral or inhuman purposes.’ In the newspapers of this State so 
far back as 1806, there are advertisements of the sale of negroes by public 
authority, because of ill treatment from their owners. 

To make, however, the humane provisions of our law effective, it is 
necessary to enforce rigidly those statutes that require a free man to 
reside permanently as overseer on every plantation; that permit no one to 
receive articles for sale or deposit from a slave; or to sell to or buy from 
him any thing without the written consent of the master; nor under any 
pretence whatever to give or sell him liquor; I call your attention to a 
most stringent law on this subject passed last year. 

There are severe penalties in our law against the hiring of a runaway, 
or the concealing, or aiding to conceal a negro from his master; against 
the persuading or carrying off a negro, or the aiding or advising another 
person to carry one off; against any one, who shall by word or action, or 
in any way whatever, encourage or advise a slave to insurrection, against 
his master or the government ; or who shall write or distribute, any thing 
tending to discontent, among the free colored people, or insubordination 
among the slaves; or who shall in public, from the bench, the pulpit, or 
the bar, or in conversation, public or private, use language, signs, or 
actions having this tendency ; or shall knowingly be instrumental in bring- 
ing into this State any papers, pamphlets or books, incendiary in their 
character ; or who shall teach, or permit, or cause to be taught, any slave 
in this State, to read or write. 

This last statute, opposed to the spirit, and unknown to our early leg- 
islation, and comparatively of modern date, it is my duty to bring to your 
especial attention. I do so, but with pain at the fact of unwise agitation 
in the free States having caused its enactment. In this connection, I 
would remind you of the statute against idle wandering white men in our 
midst, without visible calling, or honest means of support, or any one to 
vouch for character.” . . . . 

‘** Gentlemen, I have enumerated the statutes of the State, and pointed 
out the manner in which you are to see that they are faithfully observed, 
but your duty does not stop with this. 

He cannot be called a good, nor in the true sense of the word, an honest 
citizen, who merely satisfies the requirements of the Jaw, in refraining 
from such a violation of its provisions as would expose him to punishment. 
That man who has no higher mora! code than the statutes of the State, 
who goes as far as he can to get rid of just debts, who does only that for 
the good of the community in which he lives that the law obliges him to 
do, and does even that unwillingly — is rather the slave of the law than 
the freeman, unworthy of the privileges of an American citizen, and seems 
to differ but little from the man who walks round your house to rob, and 
is only prevented by your bolts and bars. ‘There is a public sentiment to 
be confirmed, which requires the force of your example, to make obedi- 
ence io law on the part of the citizen, not an onerous exaction, but an 
intelligent impulse. 

It is for this reason, that your oath, by the solemnity of its wording, 
strives to create a sense of public duty in the breast of the grand juror, by 
calling both God and man to witness the manner in which he discharges 
his duty. ad 

It reads — ‘‘ I will present_all things truly, and to the best of my abiiity. 
So help me God.’ ”’ 
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Fisner’s Case: Conriict or Strate anp Feperat Avutnoriry. — 
Within a few weeks they have had a fugitive slave case in Philadelphia, in 
the course of which there came near being a conflict between the State 
and Federal authority. It was Fisher’s case before Commissioner Ingra- 
ham. In May last, Fisher was brought before one of the aldermen, 
upon the charge of assault and battery and inciting a riot, and had been 
discharged from custody upon giving one Herbert as bail. Herbert did 
not keep Fisher in his aetual custody nor did he take out a bail-piece. 

Fisher was arrested as a fugitive slave on the 22d July, and after a 
hearing was given up to the master, who made the necessary affidavit, 
calling for the aid of the marshal to get the slave to Maryland. Fisher 
was then (July 23d) delivered into the custody of the marshal (Wynkoop) 
to be carried to Maryland. The bail went before Judge Thompson, 
President of the Court of Quarter Sessions, and without taking out a baal- 
prenes procured a habeas corpus, which was served upon the marshal. 

e did not appear and answer the writ, and an attachment for contempt 
issued against him, under which he was arrested and held over Sunday in 
the custody of the sheriff. 

On Monday, Mr. Ashmead, counsel for the marshal, applied to Judge 
Kane for a habeas corpus to relieve the marshal from the arrest. After 
some conversation, Judge Kane said that if it did not appear that the 
marshal was held under State process, he would issue the writ; if it did 
so appear, he would not, for Dorr’s case had decided ** That no judge of 
the Supreme Court has a right to issue a habeas where a prisoner is in 
custody under process from a State court, except to use him as a 
witness.’’ Upon Mr. Ashmead’s stating that it did not so appear, the 
writ issued, and the marshal was brought into court by the sheriff, who 
made return that he held the marshal on an attachment issued by a State 
court for contempt. Whereupon Judge Kane decided that the writ had 
been issued unadvisedly, and quashed it. Upon this the marshal appeared 
before Judge Thompson, purged his contempt, and made return, that 
he held Fisher under the certificate of the commissioner. Judge ‘Thomp- 
sou thereupon quashed the habeas issued by him, as the certificate of the 
commissioner was sufficient authority for the marshal. He also decided 
that as Fisher was out on bail for the offence in May, and as his bail had 
not taken.out a bail-piece, there was no claim upon Fisher conflicting with 
the authority of the marshal under the commissioner’s certificate. When 
this decision was given, the marshal removed Fisher to a carriage which 
was in waiting, and went towards Maryland. Fisher’s bail asked for a 
bail-piece, which was granted them, as of right; but before they could 
take Fisher upon it, the marshal had carried him beyond their reach. 


McQuverry’s Case.— During the last month there has been a “‘ fugitive 
slave’’ case before Judge McLean of the 7th United States Circuit Court. 
Henry Miller, of Kentucky, seized in the interior of Ohio, Washington 
MecQuertry as his runaway slave without legal process, and proceeded with 
him towards Kentucky. On his arrival at Cincinnati he met considerable 
opposition, and there made a complaint before a United States’ commissioner, 
upon whose warrant MeQuerry was arrested. The friends of the alleged 
slave meanwhile obtained a habeas from Judge McLean, and for their 
greater mutual convenience, it was agreed, that the judge should decide 
the question whether McQuerry was a fugitive from labor and owed 
service to Miller. The evidence as to this from the son and neighbors of 
the claimant, and from admissions of MeQuerry, was so clear, that the 
judge said, ‘* I have never, in any case that I have investigated, known a 
claim more clearly made out.’?’ McQuerry was assisted by able counsel 
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— Mr. Birney and Mr. Joliffe— who devoted their energy chiefly to the 
argument against the constitutionality of the slave laws of "98 and °50. 
The argument of Mr. Joliffe was suspended to permit the well known Dr. 
Brisbane to read a long argument to the same point. Judge McLean 
said, ‘‘ I am gratified that in the examination and argument of this case, 
there has been uniformly a gentlemanly bearing —no abusive epithets 
were used: none were expected. ‘This must draw the approbation of all 
sensible persons.”’ 

As a matter of course, the judge sustained the constitutionality of the 
laws of °98 and °50. He held that the judges of the Federal Supreme 
Court took judicial notice of the fact that slavery existed by law in some 
of the States, as they did of the existence of other statutes of the States, 
and that therefore the claimant need not prove that slavery existed in 
Kentucky by law. In regard to the phraseology of the clause of the 
constitution under discussion, the judge said, ‘*I am aware that the 
word slave is not in the constitution, but the subject was debated in the 
convention, and it caused a deep excitement in the public mind. The con- 
stitutional provision in this regard was the result of a compromise. For 
suying this | have the authority of Chief Justice Marshall.’’ 

The judge further said, “It was urged against the constitutionality 
of the laws of 1793 and 1850, that they denied the right of trial by jury. 
It is my opinion, based upon my judicial experience, that a trial by jury 
would not decrease the number of renditions of ‘ persons escaped from 
service or labor.’ In an instance that I call to mind, a decided anti- 
slavery man was upon a jury in a case involving the liberty of escaped 
slaves. But he considered the solemnity of his oath to support the law 
and the constitution, and he agreed with his brethren to give a verdict 
of damages against the persons through whose instrumentality the slaves 
had escaped.”’ 


The fugitive was remanded to his master. Upon this Mr. Joliffe moved 
for a writ of certiorari to the Supreme Court. The court said, ‘ there could 
be no appeal from the decision of a Judge of the Supreme Court of the 
United States made at chambers. The point had, he was quite certain, 
been decided by the Supreme Court.’’ He was willing, however, to give 
any reasonable time for counsel to investigate the question. And at the 
suggestion of the court, the claimant, Miller, gave a bond for $2000 con- 
ditioned to return McQuerry to Ohio, if it should be decided that the case 
could be taken to the Supreme Court. McQuerry was then surrendered 
to Miller, and taken without hindrance across the Ohio river to Coving- 
ton jail. 


Fverrive Apprentices. We are beginning to have an authoritative 
construction of the Fugitive Slave Act of 1850, so far as regards runaway 
apprentices. ‘The Massachusetts and Connecticut commissioners returned 
under this law, fugitive apprentices to their masters; a New York Com- 
missioner refused to do so. Judge Kane of the Eastern District of Penn- 
sylvania has recently remanded a fugitive apprentice to his master, as we 
see it stated in the papers. 
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Notices of New Books. 


A Treatise on THe Law or Evivence. By Simon Greentear, LL. D., 
Emeritus Professor of Law in Harvard University. Vol. II. pp. 585. 
Boston: Little, Brown & Company. 1853. 

This volume completes Mr. Greenleaf's Treatise upon Evidence, and 
with the two volumes already published, comprises the entire body of the 
law of Evidence. The opinions that we have frequently given of the great 
mérits of the work need not be repeated here. ‘The very general use of 
the published volumes as text-books in law schools and by private 
students, as well as the great weight universally conceded to them by all 
tribunals both in this country and in Great Britain, as authoritative 
expositions of the existing law of Evidence, and their extensive and 
increasing sale, sufficiently attest their excellence ; and while they are 
considered authority in point of law, they are regarded as models of legal 
composition. 

This third volume contains the law of Evidence in prosecutions for 
crimes at common Jaw; in proceedings in Equity; in causes in Courts of 
Admiralty and Maritime Jurisdiction, including instance and prize causes, 
and in trials in Courts Martial. It was originally intended to include in 
this volume Evidence in Ecclesiastical causes, but, though no one could 
better than Mr. Greenleaf give us the law on that subject from his general 
acquaintance and familiarity therewith, we think for obvious reasons, 
hinted at in the advertisement to the volume, that it was wisely omitted. 

The author’s method is first to give preliminary observations, in which 
the general principles of the law of Evidence relating to the subject under 
discussion, are laid down. He then gives the form and structure of the 
proper legal process, —the indictment, the bill in equity, the libel in 
admiralty, and the charges and specifications in trials in Court Martialse 
A consideration of the various practical points of evidence arising in the 
prosecution of the process follows, and makes the volume a most useful 
hand-book to practitioners. 

That portion of the volume which treats of the law of Evidence in 
prosecutions for crimes of*common law, gives clearly and succinctly a 
description of the various offences and the principles of law applicable to 
thereto, as derived from the adjudged cases, the most important of which 
are cited in the marginal notes. The student can nowhere obtain a 
clearer and more comprehensive view of crimes at common Jaw, than in 
this part of the work. For the practitioner, however, while he will 
always refer to it for general principles, it will not supersede, nor was it 
intended to do so, the use of those more extended treatises on the 
subject which contain nearly all the adjudged cases. Nor do we find 
reference to all the more recent decisions. For example, we do not see 
under the title Burglary any reference to Tully’s case, (4 Met. 357,) and 
in the title Conspiracy no citation of the case of Commonwealth v. East- 
man, (1 Cush. 189.) But this deficiency will be supplied in the next 
edition, which we understand is already called for. 

But in the departments of Equity and Admiralty Evidence, Mr. Green- 
leaf covers ground before almost untrodden. This volume answers the want 
that has been long and painfully felt by the profession. It gives the frame- 
work and outlines of an American system of Evidence in Equity and 
Admiralty causes, and in trials at Court Martial, which, now that it is 
placed befure the courts, the accumulating decisions of each year will fill 
up and complete. The labor and difficulty of the preparation of this 
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portion of the work must have been immense, and in the same proportion 
the profession will feel themselves indebted to the author. 

A lengthy note (p. 245 et seg.) gives the practice in the English High 
Court of Chancery, as amended by the statute 15 & 16 Vict. c. 86, and by 
the orders of the Lord Chancellor pursuant to the provisions thereof. A 
general index, apparently full and accurate, to the three volumes, con- 
cludes the work. 

With an honest professional pride we heartily commend these volumes 
of Mr. Greenleaf as a thoroughly American treatise in one of the most 
important departments of law, which, while it gathers from Westminster 
Hall whatever is applicable to our jurisprudence, very properly rejecjs 
that with which the American lawyer has practically nothing to do. 








Reports or Cases 1n Law anv Equity determined in the Supreme Court 
of the State of lowa. By Geoxce Greene, one of the judges. Vol I. 
pp. 642. Cedar Rapids, lowa: D. O. Finch & Wm. Williams, Prin- 
ters. 1852. 

This volume contains the cases decided between the May term, 1849, 
(being the third year of the State,) and the July term, 1850. There are 
about one hundred and fifty cases reported upon the subjects usually found 
in law reports. The duties of the reporter, in the preparation of the 
marginal notes, index, &c., appear well and neatly done, and the mechan- 
ical execution of the work is highly creditable. Prefixed to the volume 
are the rales of the Supreme Court, and lists of the judges and officers of 
al] the courts of the State and the officers thereof. 

The volume is for sale by Messrs. Little, Brown & Company. 
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Diep at Quebec, on the 14th July, 1853, Sin James Srvant, Baronet, LL. D., 
Chief Justice of the Court of Queen’s Bench for Lower Canada, in the seventy- 
fourth year of his age. Sir James was born at Fort Hunter, on the Mohawk River in 
the State of New York, on the 2d of March, 1780. He was the third son of the 
Reverend John Swart, D. D., then a clergyman of the Church of England at Fort 
Hunter, and afterwards Rector of Kingston and Ecclesiastical Commissary for 
Canada. After passing two years at school in Schenectady, he went to the college 
at Windsor in Nova Scotia, then the only Protestant Collegiate Institution in 
British North America. Having completed the ordinary course of study in that 
college at the unusually early age of fourteen, he became, in 1794, a student at law 
with Mr. Reid, then Prothonotary of the Court of King’s Bench at Montreal, with 
whom he remained four years, and in 1798 he entered the office of the late Jonathan 
Sewell, then Attorney-General and afterwards Chief Justice of Lower Canada, 
With this gentleman he completed his studies and was called to the Bar on the 
28th of March, 1801. Before being called, however, he received from Sir Robert 
Shore Milnes, Lieutenant-Governor of Lower Canada, the appointment of Assistant 
Secretary, which he retained for several years, practising at the same time his 
profession at Quebec. 

In 1805, at the early age of twenty-five, he was appointed Solicitor-General for 
Lower Canada, and removed to Montreal, which was then the usual station of the 
incumbent of that office. , 

At the General Election in 1808 he was returned to represent the County of 
Montreal and also the County of Buckingham, and declared his option to sit for 
Montreal. In 1809, in consequence of some differences with the Executive, he was 
removed from the office of Solicitor-General. He remained a member of the 
Assembly until 1817, when he withdrew for a time from political life. 

In December, 1822, he was sent to England as the Delegate of the British 

inhabitants of the City and County of Montreal to advocate the re-union of Upper 
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and Lower Canada, under one Legislature ; and while in England advocating that 
measure, he was offered by the British Government the office of Attorney-General 
for Lower Canada, which he accepted, and to which he was formally appointed in 
1822. 

In 1827 he was appointed a member of the Executive Council, and elected a 
member of the Provincial Parliament for Sorel. In March, 1831, in consequence of 
the part he held it his duty to take in the political struggles of the day, he was 
suspended from office by Lord Aylmer, the then Governor-General, which suspen- 
sion the Colonial Minister (Lord Goderich) thought it expedient to advise the 
Crown to confirm in November, 1832. But, in the following month of May after 
the change in the administration, by which the Right Honorable Edward G, 
Stanley (now the Earl of Derby) became Secretary of State for the Colonies, Sir 
James received from him an official communication, acknowledging in effect the 
injustice of the decision against him; and accompanied by an offer of the office of 
Chief Justice of Newfoundland, which was respectfully declined; Sir James thea 
returned to Lower Canada, and resumed practice as an advocate at Quebec. 

In 1833, the Earl of Durham after completing his well known inquiry into the 
state of the Provinces, and before leaving Quebec on his return to England, 
appointed Sir James Chief Justice of Lower Canada, in the place of the Honorable 
Jonathan Sewell, who retired upon a pension. In Lord Durham’s despatch to 
Lord Glenelg, dated Castle of St. Louis, 20th October, 1338, the motives for this 
appointment are given in the following terins : — 

“In the place of Mr. Sewell I have not hesitated a moment to appoint Mr. James 
Stuart. Public opinion, with so universal a consent, points out this gentleman as 
the ablest lawyer in the Province, that there cannot be a doubt that it would be 
injustice and folly to place any other person in the highest judicial office of the 
Province. It is especially necessary that, in times like these, the capacious under- 
standing, sound knowledge and vigorous decision of Mr. Stuart should be employed 
in the public service.” 

During the administration of Lord Seaton (then Sir John Colborne) he was a 
member of the Special Council of Lower Canada, and acted as chairman of that 
body. And amung the many useful acts of legislation which are generally 


attributed to his -~ is the first successful attempt to introduce into Lower 


Canada a system of registration of titles and claims to and upon real estate. The 

incorporation of the cities of Quebec and Montreai, and a general municipal 

system for Lower Canada, are also understood to be his work, and his talents 

were also made available by Lord Sydenham in preparing the Act to re-unite the 

Provinces of Upper and Lower Canada and for the Government of Canada, 

a by the British Parliament in 1840, and now forming the Constitution of 
anada. 

For his eminent public services he was created a Baronet of the United 
Kingdom in 1340; on which occasion he ‘selected for his motto: — ‘Justitie 
propositique tenaxr,” which few words contain an epitome of his character. He 
was married in 1818 to the only surviving daughter of Alexander Robertson, 
Esquire, of Montreal; and leaves four children, three sons, the eldest of whom 
inherits the baronetcy, and one daughter. 

His practice as an advocate was of the most extensive and varied character, his 
eloquence and legal ability of the highest order; and of the estimation in which 
his rare qualities were held by his professional brethren, the Resolutions of the 
nn of Quebee and Montreal with which we conclude this notice, afford ample 
proof: — 

“ Ata meeting of the members of the Bar, of this section, held in their rooms, on 
Friday the 15th instant, the following resolutions were unanimously adopted : — 

Moved by the Hon. Henry Black, Q@. C., seconded by Mr. Solicitor-General 
Chauveau, and resolved, 

That the members of the Bar have learned with the deepest sorrow the death of 
the Hon. Sir James Stuart, Baronet, Chief Justice of the Court of Queen’s Bench, 
for Lower Canada, and as such the head of the profession therein; and feel it right 
to record their high estimate of his abilities and character, and their profound sense 
of the loss which the profession bas sustained by his decease. 

Moved by the Hon. R. E. Caron, Q. C., seconded by the Hon. F. W. Primrose, 
Q. C., and resolved, 

That throughout the long period of more than fifty years, during which Sir James 
was a member of the profession, and during a very great portion of which he held 
the highest professional rank and office, his great and varied learning, his profound 
legal research and attainments, his unwearied industry, and his inflexible integrity 
have placed him among the foremost of the jurists of his day, and marked him as 
one of whom our country may be justly proud. 
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a by Dunbar Ross, Esq., seconded by Louis G. Baillargé, F'sq., and re- 
soived, 

That in testimony of the respect of this Bar for his memory, the members thereof 
do attend his funeral, and wear mourning for one month. 

ey by Frangois Lemieux, Esq., seconded by Fred. Vannovous, Esq., and 
resolved, 

That the secretary communicate to the family of Sir James Stuart, a copy of 
these resolutions, with the expression of the sincere and respectful sympathy of 
this Bar.” 

* Ata meeting of the Montreal Section of the Bar of Lower Canada, held at the 
Council Rooms in the Court-House of this city, on the 18th day of July, 1853, in 
order to adopt measures expressive of respect for the memory of the late Sir James 
Stuart, Chief Justice of the Court of Queen’s Berch and Appeals, in Lower Canada, 
the following resolutions were adoped : — 

Resolved, That the members of the Montreal section of the Bar, have received 
with emotions of deep regret, the intelligence of the death of the late Chief Justice 
Sir James Stuart, who for several years past has occupied the position of head of 
the Judiciary in this section of the Province. 

Resolved, That his acknowledged abilities and deep learning in his profession 
obtained for him the respect of the Bar, whilst his integrity in his judicial office 
secured for him the confidence of the public generally. 

Resolved, That the members of this section tender to the family of the deceased 
Chief Justice, the expression of their sympathy and condolence. ; 

Resolved, That they will wear the usual badge of mourning for one month, in 
testimony of their respect. 

Resolved, That a copy of these Resolutions be transmitted to the family of the 
deceased, and the other Bar sections of Lower Canada.” 


Ix Rutland, Vt., March 9, the Hon. Cuartes K. Wittrams, LL. D., formerly 
Chief Justice of the Supreme Court, afterwards President of the Council of 
Censors, and more recently Governor of the State of Vermont, aged 71. He was 
the son of the Rev. Samuel Williams, LL. D., Professor of Mathematics and 
Natural Philosophy in Harvard University from 1780 to 1738, and afterwards the 
historian of Vermont; was born in Cambridge, Mass., January 24, 1782; removed 
to Rutland, Vt. in 1790, where he resided until his death. He graduated at 
Williams College in 1800, was appointed tutor in that institution in 1803, but de- 
clined the appointment, and at the time of his decease was President of the Society 
of the Alumni of that college. He was admitted to the bar in Rutland county, Vt., 
in 1803, and had ever after, except when in the public service, an extensive 
practice and was deservedly held in high estimation as a lawyer. In a military 
capacity he was, in 1808, entrusted with the command of the first detachment of 
the militia of Vermont that was ever called into active service after her admission 
into the Union, which was draughted and served for three months on the frontier in 
enforcing the embargo act (as it was commonly termed) of the general government ; 
which act was, at that time, so obnoxious that the ordinary civil authorities were 
insufficient for its enforcement. He at this time held the rank only of Major, 
belonged to the political party which was opposed to the law, and being but 
twenty-six years of age and without military experience, it was indeed, and was at 
the time so regarded, a more than ordinary but no more than a just acknowledg- 
ment of his ability, integrity and patriotism that he was selected for so difficult and 
delicate a cominand, and that too, by one (Gow. Smith) belonging to the opposite 
political party. The duties of this command were satisfactorily and successfully 
discharged, and during the war of 1812 Major Williams again served his country in 
a similar capacity during one campaign on the same frontier. He represented the 
town of Rutland in the General Assembly of the State during the years 1809, 1811, 
1814, 1815, 1820, 1821, and subsequently in 1849, his last election being hy the 
joint acquiescence of all political parties, and by a nearly unanimous vote of his 
townsmen. He was “tates’ Attorney for the County of Rutland for the years 1814 
and 1815; a Judge of the Supreme Court during the years 1823 and 1824; was 
elected to the same office for the succeeding year but declined to accept it, and was 
soon after appointed Collector of the Customs of the United States’ government for 
the Vermont District, which office he held until October, 1829, when he resigned it 
in consequence of being again elected to the Bench of the Supreme Court. From 
1829 to 1846 he was annually aud usually unanimously elected a judge, and during 
the last thirteen years of this period he was the Chief Justice of the Supreme 
Court and ex eficio a Chancellor of the State of Vermont; and it is to be noted, as 
an unusual testimonial to his qualifications for the office, that his elevation from an 
Associate to the Chief Justiceship in 1833 was without his previous expectation or 
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assent, over a previous incumbent of opposite political principles, and by a legisla- 
ture, the politics of a majority of whom agreed with those of his opponent and 
differed from those of his ewn. In 1834 he received from Middlebury College the 
honorary degree of Doctor of Laws. In 1846 he peremptorily declined a re-election 
as Chief Justice on account of his advanced age, and determined to spend the 
remainder of his days in retirement; but in 1847 he was selected by each of the 
three rival political parties which then existed, and his name placed at the head of 
their several lists of candidates for the Council of Censors, their tickets being 
different, independent and strictly political as to all their other candidates. Judge 
Williams did not feel at liberty to decline this united call, and in the election he 
received an unanimous vote, and upon the assembling of the Council he was unan- 
imously elected its President. Being thus recalled into public life, he was in 1850 

ut in nomination by the Whig party for the office of Governor. Judge Williams 
had always entertained and avowed very decided anti-slavery sentiments, and had 
permitted the use of his name by the friends of that cause in the gubernatorial 
elections of 1842 and 1843; his known sentiments upon this subject united with 
the personal esteem in which he was held, secured for this nomination a majority of 
the popular suffrages, and he was both in 1850 and 1851 elected Governor by the 
people. In his annual message to the Legislature in 1851 he declined being a 
candidate for re-election after the expiration of that official year, which did not 
terminate until October, 1852. 

Governor Williams was a man of great and decided personal worth. In his 
social intercourse he was affable and kind, in his family relations a model hushand 
and father ; and withal in every relation and situation of either public or private 
life an exemplary Christian. 





Ensolvents in Massachusetts. 





Residence. Commencement of| Name of Commissioner. 


Name of Insolvent. 
Proceedings. 





Adams, Phineas G. Pepperell, July 22, Isaac S. Morse. 
Batcheller, Benjamia Lynn, = & Joha G. King. 
Bragg, Orson Belchertown, June 1. F. Conkey. 
Calef, Oliver G. Jr. Lowell, July Isaac 8. Morse. 
Cogswell, Henry Salem, we John G. King. 
Gilson, Lorenzo C. Abington, Welcome Young. 
Haskins, ‘Vhomas A. Hardwick, Charles Brimblecom. 
Hersey, Silas Q Natick, Josiah Rutter. 
Hodges, George D. Cambridge, Josiah Rutter. 
Hovey, Charles North Bridgewater, Welcome Young. 
Hyde Horatio N. Newton, Asa F. Lawrence. 
Judkins, Wm. M. East Bridgewater, Welcome Young. 
Kelley, Lilly Jr. Sandwich, 25. Timothy Reed. 
Kelton, Jonas P. ', Lowell, 2 Isaac 8S. Morse 
Lackey, Walter et al. Groton, Asa F. Lawrence. 
Laskey, John et al. Salem, John G. King. 
Long, J. Haskell Boston, Charles Demond. 
Martin, Benjamin et al. Groton, Asa F. Lawrence. 
McBride, Cornelius Roxbury, Samuel B. Noyes. 
Morrow, William Stoughton, Samuel 6. Noyes. 
Moulton, Neweil f. Boston, Charles Demond. 
Nichols, Edward 0, Acton, ‘ | Josiah Rutter. 
Nichols, Smith W, South Reading, 8 Josiah Rutter. 
Pierce, Lemuel G, Middleborough, Welcome Young. 
Richards, George S. etal. Salem, John G. King 
Robbins, Stephen B, Boston, j Charles Demond. 
Ryan, William Milton, |Francis Hilliard. 
Savels, Isaac N.C, Stoughton, ig Samuel B. Noyes, 
Snow, Sumner Littleton, Isaac S. Morse. 
Tirrell, David J. Weymouth, Samuel B. Noyes, 
Turner, John P. Stoughton, 3 Samuel B Noyes, 
Vincent, George W. Lynn, John G. King. 
Wakefield, Freeman E, Worcestor, Henry Chapin. 
Walker, Henry A. Roxbury, | Francis Hilliard, 
Wallace, Abraham Salem, ‘Joha G. King. 
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LAW SCHOOL OF THE UNIVERSITY AT CAMBRIDGE. 


THE INSTRUCTORS IN THIS SCHOOL, ARE 
Hon, Joet Parker, LL. D., Royall Professor. 
How. Tueoruitus Parsons, LL. D., Dane Professor. 
How. Epwarp G. Lorine, University Lecturer. 


The design of this Institution is to afford a complete course of legal education 
for gentlemen intended for the Bar in any of the United States, except in matters 
of mere local law and practice ; and also a systematic, but less extensive course of 
studies in Commercial Jurisprudence, for those who intend to devote themselves 
exclusively to mercantile pursuits. 

‘The course of instruction for the Bar embraces the various branches of the Com- 
mon Law; and of my vee Admiralty ; Commercial, International, and Constitu- 
tional Law ; and the Jurisprudence of the United States.—Lectures are given, also, 
upon the history, sources, and general principles of the Civil Law, and upon the 
theory and practice of Parliameutary Law. 

The Law Library consists of about 14,000 volumes, and includes all the Ameri- 
can Reports, and the Statutes of the United States, as well as those of all the 
States, a regular series of all the English Reports, the English Statutes, the prin- 
cipal Treatises in American and English Law, besides a large collection of Scotch, 
French, German, Dutch, Spanish, Italian, and other Foreign Law, and a very 
ample collection of the best editions of the Roman or Civil Law, together with the 
works of the most celebrated commentators upon that Law. 

Instruction is given by oral lectures and expositions, (and by recitations and ex- 
aminations, in connection with them,) of which there will be ten every week. 

Two MootCourts are also holden in each week, at each of which a cause, pre- 
viously given out, is argued by four students and an opinion delivered by the 
presiding Professor. 

The applicant for admission must give a bond, in the sum of $200, to the Stew- 
ard, with a sur*ty resident in Massachusetts, for the payment of College dues ; or 
deposit, at his aevtien. $150 with the Steward, upon his entrance, and at the 
commencement of each subsequent term, to be retained by him until the end of 
the term, and then to be accounted for. 

Students may enter the School in any stage of their professional stugies or mer- 
cantile pursuits. But they are advised, with a view to their own advantage and im- 
provement, to enter at the beginning of those studies, rather than at a later period. 

The course of studies is so arranged as to be completed in two academical years ; 
and the studies for each term are also arranged, as far as they may be, with refer- 
ence to a course commencing with that term, and extending through a period of 
two years ; so that those who are beginning the study of the law may enter at the 
commencement of either term, upon branches suitable for them. Students may 
enter, also, if they so desire, in the middle, or other part of a term. But it is 
recommended to them to enter at the beginning of an Academical year, in prefer- 
ence to any other time, if it be convenient. They are at liberty to elect what studies 
they will pursue, according to their view of their own wants and attainments. 

The Academical year, which commences on Thursday, six weeks after the third 
Wednesday in July (27 August, 1351,) is divided into two terms, of twenty weeks 
each, with a vacation of six weeks at the end of each term. 

During the winter vacation, the Library will be opened, for the use of those 
members of the School who may desire it. 

The tuition fees are $50 a term, and $25 for half or any smaller fraction of a 
term; which entitles the student to the use of the College and Law Libraries, and 
Text Books, and a free admission to all the Public Lectures delivered to under- 
graduates in the University, comprising Lectures on Anatomy ; on Mineralogy and 
Geology; on the Means of preserving Health; on History; on Rhetoric and 
Criticism ; on Botany ; and on Physics and Astronomy. 

Students who have pursued their studies for the term of eighteen months in any 
law institution having legal authority to confer the degree of Bachelor of Laws, 
oneyear of suid term having been spent in this School; or who, having been ad- 
mitted to the Bar after a year’s previous study, have subsequently pursued their 
studies in this School for one year, are entitled, upon the certificate and recom- 
mendation of the Law Faculty, and on payment of all dues to the College, to the 
degree of Bachelor of Laws. ' 

Prizes are awarded, annually, for dissertations. 

Applications for admission may be made to either of the Professors at Cambridge. 
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